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ESSAY

THE PREHISTORY OF CORPORATIONS AND CONSPIRACY
IN INTERNATIONAL CRIMINAL LAW:  WHAT

NUREMBERG REALLY SAID

Jonathan A. Bush*

Among the most important questions in international criminal law
since the mid-1990s have been the status of Anglo-American conspiracy law
and the liability of corporations and their officers for human rights viola-
tions.  These two issues have arisen in a broad range of settings, including
Alien Tort Statute suits, cases arising out of the American detentions at
Guantanamo Bay, and in the various international criminal tribunals at
The Hague.  The cases and jurists have, despite their otherwise diverse an-
swers, agreed that the Nuremberg trials after World War II are the most im-
portant precedent.  This Essay examines the five Nuremberg cases that fea-
tured economic perpetrators and the legal theories used there.  The Essay
focuses on the forgotten, crucial months between the first Nuremberg trial
(1945–46) and the later twelve trials (1946–49), when theories of corporate
and conspiracy liability were considered and debated.  Using unpublished
memos, letters, and diaries, the Essay concludes that conspiracy was seen to
be a vital part of international law, albeit mainly for its evidentiary advan-
tages, and that criminal charges against corporations were considered en-
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tirely permissible, though ultimately not used.  The Essay also shows that
other legal concepts, including genocide and crimes against humanity, were
used against economic perpetrators.  The Essay concludes by reprinting a
sample of documents by such key figures as Robert H. Jackson, Telford
Taylor, and Raphael Lemkin.
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INTRODUCTION

For a dozen years now, multinational corporations have found them-
selves in U.S. federal courts fighting civil suits based on overseas viola-
tions of international criminal law.  In many of the suits, one or two re-
lated companies are charged; in others, a number of corporations are
charged together.  In a recent blockbuster case, approximately fifty of the
largest publicly traded companies were named as defendants along with
hundreds of corporate “Does.”1  Perhaps startlingly, the allegations
against the blue chip firms charged in these Alien Tort Statute (ATS)
cases include war crimes, crimes against humanity, torture, plunder, and
genocide.2  Often they include charges of conspiracy, complicity, or aid-
ing and abetting, with the plaintiffs hoping that such inchoate and acces-
sorial crimes more accurately describe the involvement of business enti-
ties with local despots or might be easier to prove.  Not surprisingly, the
elite law firms defending the corporations have replied with batteries of
motions and legal theories.  Among the more remarkable of those theo-
ries—in an age when accountability is the watchword and immunity is
derided as impunity—are arguments that (1) unlike individuals and
states, corporations cannot be guilty of international crime; and (2) con-
spiracy and related forms of inchoate liability are not violations of inter-
national criminal law.

At first glance, these defenses might seem farfetched.  In most com-
mon law jurisdictions, corporations have not been immune from criminal
liability for over a century, and the prevailing rule became that they could

1. Khulumani v. Barclay Nat’l Bank Ltd., 504 F.3d 254, 258 (2d Cir. 2007), aff’d for
lack of quorum sub nom. Am. Isuzu Motors, Inc. v. Ntsebeza, 128 S. Ct. 2424 (2008).

2. For the Alien Tort Statute, also called the Alien Tort Claims Act, see 28 U.S.C.
§ 1350 (2000).  The human rights claims arising under the ATS were first recognized in
Filartiga v. Pena-Irala, 630 F.2d 876 (2d Cir. 1980), and then modified and endorsed in
Sosa v. Alvarez-Machain, 542 U.S. 692 (2004).
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be guilty of almost any crime aside from those requiring special intent or
personal performance.  Bigamy and perjury became common illustra-
tions of crimes only a person could commit, and the rarity of convictions
for those crimes underscored the insignificance of corporate immunity.3
Nor was corporate immunity withdrawn only from misdemeanors, regula-
tory offenses, and old common law felonies.  The U.S. statutory definition
of genocide, drawn from an international treaty, suggests that a corpora-
tion can be prosecuted for genocide4—any doubt on the point arises
merely because there has never been a prosecution of anyone under the
statute.

As for the defendants’ claim that conspiracy cannot be a basis for
international liability, some form of conspiracy has been included as a
charge and often as part of a judgment in every major American war
crimes trial program, from the Civil War cases to Nuremberg and Tokyo
after World War II, as well as in recent proposals for Guantanamo tribu-
nals.5  Even skeptical international lawyers concede, however grudgingly,
that conspiracy liability for at least certain acts was a cornerstone of
Nuremberg and Tokyo, programs almost all nations either joined or later
endorsed, and is specifically included in the Genocide Convention,
through which it became part of the jurisdiction of the ad hoc and per-
manent international criminal courts.6

3. See, e.g., 4 Stephen’s Commentaries on the Laws of England 22 (L. Crispin
Warmington ed., 21st ed. 1950) (noting bigamy and perjury as “exceptions to the general
rule” that a corporation can be liable for any criminal offense).

4. Genocide Convention Implementation Act of 1987, 102 Stat. 3045 (current version
at 18 U.S.C. §§ 1091–1093 (2006)) (permitting trial for genocide whenever offense is
committed within United States, or offender is found within United States, as well as under
other circumstances).

5. See, e.g., Ex parte Quirin, 317 U.S. 1, 23 (1942) (citing but not discussing charge
IV, conspiracy); Mudd v. White, 309 F.3d 819, 820 (D.C. Cir. 2002) (denying relief to
descendant of one of eight persons convicted by military tribunal in May 1865 as
conspirators in assassination of President Lincoln); United States v. Wirz (U.S. Mil.
Comm’n Wash. D.C., Aug.–Sept. 1865), excerpted in 1 The Law of War:  A Documentary
History 783 (Leon Friedman ed., 1972) (charging first count as “combining, confederating
and conspiring together with [named and unnamed persons] to injure the health and
destroy the lives of soldiers in the military service of the United States, then held and being
prisoners of war”).  Conspiracy at the Nuremberg and Tokyo tribunals is discussed below,
infra Part II.B.  The Supreme Court most recently discussed conspiracy as a war crime in
Hamdan v. Rumsfeld.  See 548 U.S. 557, 598–612 (2006) (Stevens, J., plurality opinion); id.
at 655 (Kennedy, J., concurring in part); id. at 692–705 (Thomas, J., dissenting).  Justices
Stevens and Thomas provide extended discussions of the American historical practice.

6. Convention on the Prevention and Punishment of the Crime of Genocide art.
III(b), Dec. 9, 1948, 102 Stat. 3045, 78 U.N.T.S. 277, 280 [hereinafter Genocide
Convention] (declaring “[c]onspiracy to commit genocide” to be punishable act); see
Statute of the International Tribunal for Rwanda art. 2(3)(b), Nov. 8, 1994, 33 I.L.M. 1602,
1603 [hereinafter ICTR Charter] (making “conspiracy to commit genocide” punishable by
ICTR); Statute of the International Tribunal art. 4(3)(b), May 25, 1993, 32 I.L.M. 1192,
1193 [hereinafter ICTY Charter] (defining “conspiracy” similarly for ICTY); see also
William A. Schabas, The UN International Criminal Tribunals:  The Former Yugoslavia,
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It turns out, however, that the defendant corporations’ arguments
have strength as well.  Before the current round of cases in U.S. courts,
no corporation had ever been charged with or convicted for an interna-
tional war crime or similar offense.  Only individuals were charged in the
first trials at Nuremberg and Tokyo; the four subsequent trials at Nurem-
berg that focused on managers, directors, and owners of the giant
German enterprises Krupp, Flick, I.G. Farben, and to a lesser extent, the
Hermann Goering Works (HGW) and Dresdner Bank;7 the French
Nuremberg-style trial of Roechling owners and managers; and the hand-
ful of other trials of businessmen for international violations ranging
from distributing Zyklon B to Auschwitz to supplying arms to Liberian
strongman Charles Taylor.8  Occasional suggestions to the contrary by
human rights scholars are mistaken.9

Rwanda and Sierra Leone 179–81 (2006) (viewing international crime of conspiracy to
commit genocide as still largely common law based).

7. These four war crimes cases, as well as eight additional cases brought in the
American zone under the authority of Control Council Law No. 10, generated a staggering
trial record, similar copies of which are on deposit in approximately two dozen archives
and research libraries.  A sharply abbreviated but legally official edition was published as
fifteen stout volumes, officially entitled Trials of War Criminals Before the Nuernberg
Military Tribunals Under Control Council Law No. 10 (1949), and popularly termed “The
Green Series.”  Unless otherwise specified, all citations to these cases refer to the Green
Series, abbreviated as T.W.C.  Citations to the unpublished trial record refer to the set in
the Columbia Law School Library and are cited as the Official Transcript for each case.

8. The World War II era cases are all discussed infra Parts III–IV.  Recent criminal
trials of individuals for business-related international crimes include the domestic Dutch
prosecutions of Guus van Kouwenhoven, who was convicted of smuggling arms to Liberia
in 2006 but had his conviction overturned on appeal, and Franz van Anraat, who was
convicted and sentenced to fifteen years in prison—later raised to seventeen years—for
complicity in war crimes committed by Saddam Hussein.  See Marlise Simons, 8-Year
Sentence for Businessman Who Smuggled Arms to Liberia, N.Y. Times, June 8, 2006, at A8
(reporting Kouwenhoven’s conviction); Marlise Simons, Arms Ruling Overturned by
Dutch, N.Y. Times, Mar. 11, 2008, at A10 (reporting Kouwenhoven’s conviction
overturned); Marlise Simons, Vendor Tied to Gas Attack Is Convicted, N.Y. Times, Dec. 24,
2005, at A5 (van Anraat’s conviction); Marlise Simons, World Briefing Europe:  The
Netherlands:  Stiffer Sentence for Iraq Poison Gas, N.Y. Times, May 10, 2007, at A14
(reporting increase in van Anraat’s sentence).

9. See, e.g., Harold Hongju Koh, Separating Myth from Reality About Corporate
Responsibility Litigation, 7 J. Int’l Econ. L. 263, 266 (2004) (confusing Nuremberg
tribunals that tried Flick, Krupp, and I.G. Farben officials with Nuremberg tribunal that
was permitted by “the Nuremberg Charter” to designate groups or organizations as
criminal, but that did not adjudge any corporations or firms); Beth Stephens, The
Amorality of Profit:  Transnational Corporations and Human Rights, 20 Berkeley J. Int’l L.
45, 76 (2002) (confusing court’s finding of Farben’s offenses, for which evidence was
abundant, with legal finding of corporate guilt as an entity).  The Farben case seems to
attract the bulk of the misunderstanding.  Even authorities who see that only individuals
and not the firm were charged often go on to claim that individual defendants were
convicted on charges relating to Zyklon B at Auschwitz.  See, e.g., In re Agent Orange
Prod. Liab. Litig., 373 F. Supp. 2d 7, 98 (E.D.N.Y. 2005) (“Kugler, an official in the Farben
enterprises, was found guilty of supplying the gas.”); George P. Fletcher, Tort Liability for
Human Rights Abuses 164 (2008) (“The approach in Nuremberg was to pierce the
corporate veil and hold the individual directors liable, say, for selling large quantities of
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That said, corporate defendants in the American cases almost cer-
tainly present their immunity defense with palpable nervousness.  Not
only is there no general corporate immunity domestically, but activists are
also quick to denounce immunity in the human rights area as impunity.
Scholars have offered ambitious models of the many ways in which corpo-
rations are already internationally regulated and liable.10  Defendants
know that even if their immunity claim prevails, the results could still be
devastating:  Recall Arthur Andersen winning on appeal after criminal
charges had already destroyed the firm.11  And the legal climate can
change quickly.  A generation ago tobacco companies boasted they never
lost a liability suit.  One persuasive or well-timed decision might instantly
alter the position of corporations just as did Filartiga and Nuremberg it-
self in other areas of international accountability.

Yet just when corporate defendants might hesitate to assert an immu-
nity defense to Alien Tort Statute suits12 alleging violations of interna-
tional criminal law, they find support from an unexpected quarter:  the
human rights community itself.  It turns out that, after considerable dis-
cussion, the drafters of the International Criminal Court (ICC) charter
chose not to include corporations as permissible subjects of jurisdiction,
largely because too many nations still accepted corporate immunity in
this area for it to be said that a true consensus in favor of liability had
formed, as required by that court’s complementarity rule.13

Zyklon B to the administrators of the death camps.”).  While a handful of defendants were
convicted for other involvement with slave labor at Farben factories at Auschwitz, every
Farben defendant involved with Zyklon B was acquitted.  United States v. Krauch, 8 T.W.C.,
supra note 7, at 1081, 1169 (1948) (“We are of the opinion that the evidence falls short of R
establishing the guilt of any of the defendants on this aspect of count three.”).  Whether
that decision bore any relationship with the facts shown in evidence is another matter.  See
Telford Taylor, Nuremberg War Crimes Trials:  War Crimes and International Law, 27 Int’l
Conciliation 243, 314–19 (1949), reprinted in Telford Taylor, Final Report to the Secretary
of the Army on the Nuernberg War Crimes Trials Under Control Council Law No. 10, at
121, 196–201 (1949) [hereinafter Taylor, Final Report] (summarizing evidence presented
against Farben).

10. See generally Steven Ratner, Corporations and Human Rights:  A Theory of Legal
Responsibility, 111 Yale L.J. 443 (2001) (considering various ways in which international
legal system imposes human rights obligations on corporations).

11. Floyd Norris, Who Killed Andersen?  It Was Suicide, N.Y. Times, June 3, 2005, at
C1.

12. Their immunity from suits under the Torture Victim Protection Act of 1991
(TVPA) is easier to argue, based on the use of “individual” to define liability in section
2(a).  Pub. L. No. 102-256, § 2(a), 106 Stat. 73, 73 (1992) (codified at 28 U.S.C. § 1350
note (2006)).  Courts have split over whether to allow suits against corporations under the
TVPA.  Compare, e.g., Corrie v. Caterpillar, Inc., 403 F. Supp. 2d 1019, 1026 (W.D. Wash.
2005) (concluding that “the statutory language of the TVPA precludes a corporation from
being a victim or an aggressor”), aff’d, 503 F.3d 974 (9th Cir. 2007), with, e.g., Estate of
Rodriguez v. Drummond Co., 256 F. Supp. 2d 1250, 1267 (N.D. Ala. 2003) (finding
corporations could fall under meaning of “individual” and be sued under TVPA).

13. See Per Saland, International Criminal Law Principles, in The International
Criminal Court:  The Making of the Rome Statute 189, 198–99 (Roy Lee ed., 1999)
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The ICC drafters also resisted the inclusion of conspiracy liability.
The drafters minimized their predecessors’ reliance on conspiracy in the
international trials after World War II, largely at the insistence of lawyers
from civil law countries, whose domestic traditions generally do not in-
clude criminal or civil liability for conspiracy.14  But by rejecting interna-
tional liability for conspiracy, ICC negotiators took a powerful procedural
tool away from prosecutors—for it was not without reason that Judge
Learned Hand famously called conspiracy “that darling of the modern
prosecutor’s nursery.”15  Perhaps the drafters’ hope was that prosecutors
in The Hague and elsewhere might have the practical benefits of conspir-
acy if the ICC’s jurisdiction included crimes similar to conspiracy like
joint enterprise and aiding and abetting.  Whether or not this hope is
fulfilled in practice, the drafters’ skepticism about conspiracy created a
thorny doctrinal dilemma, because conspiracy is explicitly contained in
such foundational texts as the Genocide Convention and the judgment of
the first Nuremberg tribunal.16  So ICC negotiators adopted liability for
“contributing to a common purpose” as a surrogate for conspiracy.  Ap-
parently, the message of the Rome Statute was that conspiracy was within
international jurisdiction—they could hardly say otherwise, given the
Genocide Convention—but not conspiracy in the Anglo-American sense,
though they also suggested there was no other sense.17

To a point, this new international redefinition of conspiracy could
be ignored—the ICC was not yet in business and no human rights cases
involving conspiracy were in sight—or dismissed as a misunderstanding
of the conspiracy doctrine adopted at Nuremberg, as I shall suggest it is.18

But in 2006, in Hamdan v. Rumsfeld, four Justices of the United States
Supreme Court embraced the view that conspiracy to commit war crimes,
and perhaps to commit other international crimes, could not be the basis

(discussing decision to link criminal responsibility to individuals but not other legal
entities under Rome Statute).

14. Id. at 199 (“Another very divisive issue . . . was conspiracy, a concept strongly
advocated by common law countries but unknown in some civil law systems.”).

15. Harrison v. United States, 7 F.2d 259, 263 (2d Cir. 1925).
16. See supra note 6 (discussing prohibition of “conspiracy to commit genocide” in R

Genocide Convention, ICTR Charter, and ICTY Charter); infra notes 235–239 and R
accompanying text (discussing first Nuremberg tribunal’s treatment of conspiracy
charges).

17. See Rome Statute of the International Criminal Court art. 25(3), July 17, 1998,
2187 U.N.T.S. 90, 105 [hereinafter Rome Statute] (extending ICC jurisdiction to a person
who “contributes to the commission or attempted commission of such a crime by a group
of persons acting with a common purpose”); Gerhard Werle, Principles of International
Criminal Law ¶ 490, at 167 (2005) (calling art. 25(3)(d) a “surrogate” for conspiracy);
Albin Eser, Individual Criminal Responsibility, in 1 The Rome Statute of the International
Criminal Court:  A Commentary 767, 802 (Antonio Cassese et al. eds., 2002) (describing
how ICC framers first accepted thin version of conspiracy liability and then rejected it,
replacing it with narrower art. 25(3)(d) complicity liability).

18. See infra Part II.F.
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for war crimes liability.19  The two major opinions addressing conspiracy
in Hamdan were historically driven, but neither made reference to the
only published precedent on the question from any nation—by a sixteen-
judge American panel at Nuremberg—about conspiracy as a war crime.20

Human rights lawyers were delighted by the result in Hamdan.  But it
went unremarked that Justice Stevens’s liberal opposition to international
conspiracy liability in criminal matters, when joined to the opposition of
international lawyers to conspiracy in general, will predictably be used by
multinational corporations to oppose civil suits premised on the criminal-
ity of conspiracy to commit human rights violations.

The consequence of all this is that the law concerning both corpora-
tions and conspiracies is in knots.  Conspiracy is not considered an inter-
national crime by:  (1) the international and civil law jurisdictions that say
it is not a crime;21 (2) the ICC, which dispenses with conspiracy (except
for genocide and potentially the crime of aggression) but not similar in-
choate offenses; (3) four justices of the Supreme Court in the context of
military commissions; and (4) certain federal courts that not only reject
conspiracy in ATS cases, but also other, less inchoate crimes accepted by
international law, such as aiding and abetting.  As for corporations, the
consensus seems to be that they are not accountable in international
criminal law because it has never been done before and because they are
still not liable in many civil law domestic jurisdictions.22  But, paradoxi-
cally, the same corporations can be accountable for international crimes
in U.S. tort litigation because some U.S. judges have identified an inter-
national consensus supporting corporate criminal liability for the same
acts.23

Much of this doctrinal shambles stems from divergent litigation
needs in various jurisdictions.  But some stems from a different problem:
the paucity of persuasive precedents.  Before Nuremberg and other post-
World War II trials, there were almost no international criminal trials of
any defendants, neither natural nor juristic persons.  In the latter half of
the twentieth century, the rules were no clearer, for there were almost no
trials after Nuremberg.  Until the mid-1990s, international criminal law

19. 548 U.S. 557, 598–612 (2006) (Stevens, J., plurality opinion).
20. The case missing from the Court’s Hamdan decision is discussed infra notes

412–423 and accompanying text. R
21. An exception is conspiring to commit crimes like genocide and aggression where

conspiracy is specifically illegal under international law.  In the latter case, the predicate
crime of aggression is not in the jurisdiction of any international court.  See Rome Statute,
supra note 17, art. 5 (deferring extension of jurisdiction to crime of aggression until R
provision is adopted defining the crime).

22. See, e.g., supra note 8 (describing recent Dutch prosecutions of individual R
businessmen, rather than corporations, for international crimes).

23. See, e.g., Presbyterian Church of Sudan v. Talisman Energy, Inc., 244 F. Supp. 2d
289, 308–20 (S.D.N.Y. 2003) (marshaling wide array of authority for proposition that “a
considerable body of United States and international precedent indicates that
corporations may be liable for violations of international law, particularly when their
actions constitute jus cogens violations”).
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was characterized by stunted growth.  “Realists” made clear, often by their
silence, their view that there was no such field of law at all, only the mem-
ory of the hard political fact that a handful of multinational trials were,
along with border changes and population transfers, part of the World
War II settlement.  Even after the creation of new international courts in
the mid-1990s, there were still no trials of corporate actors and only a
handful for conspiracy to commit genocide.  The result is that an inquiry
today into corporate or conspiracy liability under international law re-
turns like a homing pigeon to the first trials at Nuremberg and Tokyo,
the later Krupp, Flick, and I.G. Farben trials at Nuremberg, and the general
trend toward accountability and against impunity.  From these and a few
other bits of evidence, firm conclusions are drawn.24

There was, however, another long-forgotten setting in which serious
consideration was given to the question of how to handle large group
criminality by businessmen and to the possibility of international criminal
liability for corporations, with conspiracy as a leading tool.  This Essay
presents the evidence of those discussions.  The setting was Nuremberg,
but not the familiar “Nuremberg” of the 1945–46 International Military
Tribunal (IMT) where Hermann Goering and twenty-one other individu-
als were tried by a four-power Allied tribunal.  For, all along, even during
the war, some planners felt that many sectors of the German regime, not
only the Nazi Party and SS, were culpable and that defendants from those
sectors should be tried.  Those sectors included the military high com-
mand, civil service, learned professions, press, and, crucially, industry and
finance.  As a down payment, one leading industrialist, arms maker
Gustav Krupp, until 1943 head of the giant arms firm bearing his name,
was indicted in his individual capacity in the first Nuremberg proceed-
ings.  A few days before trial, charges were deferred because of Krupp’s
senility, after which the western Allies seem to have agreed that further
proceedings were warranted against industry or industrialists.25

So it was that starting in the summer of 1946, while the first
Nuremberg trial still lumbered on, through early 1947, months after it
was clear that there would be no more multinational trials, lawyers and
planners discussed how to try German corporate perpetrators.  Most of
the discussions were in-house among American prosecutors, but some
also involved their British and French counterparts.  This Essay attempts

24. A fascinating recent example of this is provided by the three separate opinions in
Khulumani v. Barclay Nat’l Bank Ltd., 504 F.3d 254 (2d Cir. 2007).  Two judges found, for
different reasons, that aiding and abetting violations of international law is itself a violation
of international law that is accepted by the international community, and one judge
dissented.  All three opinions relied heavily on Nuremberg precedents, albeit each drawing
different conclusions.  See id. at 270–73 (Katzmann, J., concurring) (discussing
Nuremberg tribunals as foundational source of aiding and abetting liability); id. at 285 n.1
(Hall, J., concurring) (citing charter of Nuremberg Tribunal for definition of “crimes
against humanity”); id. at 321–22 (Korman, J., dissenting) (arguing Nuremberg Tribunal
did not allow for corporate criminal liability).

25. See infra notes 45–55 and accompanying text. R
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to present these remarkable discussions, describing the background, ar-
guments, context, participants, and results, as well as the documentary
provenance.  The Essay will also reprint some of the more significant
memoranda to illustrate the alternative arguments presented and
considered.

This Essay does not systematically examine the three Nuremberg in-
ternational criminal trials that followed against leaders of the Flick,
Krupp, and Farben concerns (1947–48) or a fourth case that included
charges against officials from the Hermann Goering Works and Dresdner
Bank.26  Nor does it examine the actual behavior of German big business
in the 1930s and 1940s or the issues of postwar reparations and restitu-
tion.  The Essay looks instead at the indispensable legal conversations
that came after the Nazi-era acts but before the four American trials:  the
deliberations about which individuals and entities could, as a matter of
law, be tried for international crimes and under what theory.

The discussion is arranged chronologically in four parts, followed by
a Conclusion and Appendix.  Part I reviews the discussions about the
criminal liability of business prior to and during the first Nuremberg trial
(1945–46).  During these discussions, the issue of how to handle German
business became entwined with proposals for reparations and for a sec-
ond international trial for industrialists.  Part I also considers these issues,
using archival items by and to Supreme Court Justice Robert H. Jackson,
chief U.S. prosecutor at the first Nuremberg trial, his successor General
Telford Taylor, and others.

Part II focuses on in-house American discussions of legal theories to
address business defendants and offenses from the crucial period, the
second half of 1946.  It examines the four alternatives considered at this
key juncture at Nuremberg for handling big business:  (1) individual
criminal trials; (2) organizational trials; (3) conspiracy trials; and (4) cor-
porate entity trials.  It then explores why one option (trials of individuals)
was favored and the other three discarded—so thoroughly that we forget
their attraction at Nuremberg and utility elsewhere.

Part III surveys the legal theories debated at Nuremberg, including
genocide, crimes against humanity, and conspiracy.  It then discusses the
theories that were eventually deployed in the business cases that opened
in spring and summer 1947, and afterward in a few trials elsewhere, and
includes evidence of American and British deliberations about precisely
who ought to be charged in certain corporations.  Part III also discusses
long-forgotten Nuremberg rulings about conspiracy liability that affected
the decision about how to charge corporations.

Part IV discusses the ways and forums in which prosecutors sought to
salvage business cases, in a political climate that was, starting in early
1948, increasingly skeptical of such charges.  The Conclusion offers some
lessons that can be drawn from this history, and the Appendix prints thir-

26. For the record of these four cases, see generally T.W.C., supra note 7. R
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teen documents, including memoranda by Telford Taylor, Robert Jack-
son, and Raphael Lemkin, father of the Genocide Convention, and de-
scribes the provenance of the documents.

Like many explorations in legal history, this one will be inconclusive.
The research has uncovered no “smoking gun” memorandum in which
prosecutors concede they cannot charge a corporation as an entity or use
a theory of conspiracy to commit war crimes, and no unpublished opin-
ion in which a judge definitively rejects either theory, and none is likely
to be found.  But perhaps the memos printed here constitute the next
best thing.  According to conventional wisdom, corporate liability was not
used at Nuremberg because it was either not considered or was consid-
ered to be impermissible, while conspiracy liability for individuals was a
lynchpin of all three international trial programs—the first Nuremberg
trial, Tokyo, and the later twelve Nuremberg trials—although conspiracy
liability for individuals was used less frequently as time went on.  The dis-
covery of the discussions presented here reveals how those who planned
the most significant war crimes trial program assessed more adventurous
entity and conspiracy theories for possible use against huge industrial
companies, and why they did not use entity charges.  The modest hope is
that the story of these 1946 deliberations will add to the history and may
also inform current theories of corporate liability for international
crimes, especially genocide, and the possible utility of conspiracy liability.

I. A TRIAL FOR GERMAN BIG BUSINESS?:  THE BACKGROUND

A. German Business and the First Nuremberg Trial (Through Nov. 1945)

By the spring of 1946, there had been many thousands of European
trials relating to war crimes, atrocities, and occupation offenses, and hun-
dreds more were underway or planned.  Almost none involved business
defendants.  Most of the trials were conducted by the liberated countries
on their own territory, and the defendants were almost all Dutch,
Norwegian, Czech, or other local collaborators rather than Germans, who
at war’s end tried mightily to retreat to the relative legal safety of their
shattered homeland.  Hundreds of other trials had been held in Germany
by Allied occupation armies under the traditional “laws and customs of
war.”  These military commissions tried Germans and Austrians and more
rarely collaborators, mostly uniformed personnel but occasionally civil-
ians, for lynching downed Allied flyers or serving as guards at concentra-
tion camps like Belsen, Buchenwald, or Dachau, where Allied nationals
had been murdered.  Soon the Allies also allowed the first “denazified”
German criminal courts to try certain perpetrators using German penal
law.  However horrific their acts, all these perpetrators were deemed local
offenders, to be returned to the scene of their respective crimes and tried
there as the Allies had repeatedly promised.27

27. See Arieh J. Kochavi, Prelude to Nuremberg:  Allied War Crimes Policy and the
Question of Punishment 232 (1998) (noting Foreign Secretary Anthony Eden “wanted
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But even as they spoke of local trials, the wartime Big Three Allies
distinguished the problem of “the major perpetrators, whose offenses
have no particular geographical localisation.”28  In November 1943,
Allied leaders agreed that these major perpetrators would be handled
only after joint decision.  In spring 1946, that meant chiefly the ongoing
IMT at Nuremberg that had begun in November 1945.  Yet that trial had
only twenty-two individuals and a few political and military organizations
as its defendants.  No modern bureaucratic state, however centralized or
dictatorial, is systematically run by two dozen leaders.  So as spring 1946
yielded to summer and the first Nuremberg trial wound to its end, several
questions arose:  How many more trials would be held for major perpetra-
tors, which Allied nations would participate in the trials, and which de-
fendants would be tried?  For months already, the four major Allies had
met and caucused about these questions, but no firm decisions had been
reached.

The one unbroken thread was that German big business was to be
the focus of any later major trials.  This was consistent with prior policy.
During the war, the role of business in the German war effort and crimi-
nality was known to be huge, as information streamed out of Europe
about the extent of forcible population transfers for slave labor.  Private
employers ranged from small farms using forced laborers to bring in the
crops to facilities at and near Auschwitz with tens of thousands of slave
laborers, worked to death and replaced with trainloads of new slaves.29

Overall, the number of slave laborers was in the millions.  But corporate
size was not always the equivalent of moral gravity:  A small chemical firm
was entrusted with distribution of Zyklon B to the SS at Auschwitz, for
which three senior employees were later tried.30  To much of the public,
however, the guilt of German business lay not in its use of slave labor or
in more specialized monstrosities like the sale of Zyklon B to Auschwitz,
but in backing Hitler from his early days with financing and support and
helping him illegally rearm throughout the 1930s and launch an illegal
war, profiting all the while.

Today, with sophisticated scholarship on the relationship between
early support for Hitler and other right-wing leaders by industrialists and

each Allied government to try only those cases involving offenses that had been committed
on its own territory or against its own nationals”); see also Telford Taylor, The Anatomy of
the Nuremberg Trials 24–39 (1992) [hereinafter Taylor, Anatomy] (discussing early
debates among Allied powers regarding creation of postwar war crimes tribunals).

28. Declaration on German Atrocities (The Moscow Declaration), November 1, 1943,
reprinted in 1 T.W.C., supra note 7, at viii; see also Bradley F. Smith, The American Road R
to Nuremberg:  The Documentary Record, 1944–1945, at 13–14 (1982) [hereinafter
Smith, Road to Nuremberg] (reprinting Declaration with editor’s comments).

29. For an indication of the widespread use of slave labor by German business, see,
e.g., infra notes 120–122 and accompanying text. R

30. In re Tesch & Others (Zyklon B Case) (British Mil. Ct. 1946), in 1 U.N. War
Crimes Comm’n, Law Reports of Trials of War Criminals 93 (1947) [hereinafter
L.R.T.W.C.].



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 13 18-MAY-09 9:15

1106 COLUMBIA LAW REVIEW [Vol. 109:1094

their later complicity with the regime, we have better answers for the old
“who backed Hitler?”31 question as well as “what about the others?”  We
have more accurate figures of the numbers, types, and activities of culpa-
ble firms, the relationship between private firms and state-run enter-
prises, the scale of corporate “aryanization” and of “spoliation” or war-
time plunder, and the numbers and origins of forced and slave laborers.
Ironically, a byproduct of the restitution lawsuits of the 1990s was a new
willingness by at least some German firms to open corporate archives and
support historical studies.32  Many of these studies conclude that those
who worked in the private sector, from train conductors and shop floor
managers to managing directors and part-owners, were banal, ordinary
men.  At the top, the picture is of men who were driven and skilled, but
also uncritically patriotic, nationalistic, careerist, religious, anti-Semitic,

31. See, for example, David Abraham, The Collapse of the Weimar Republic:  Political
Economy and Crisis (2d ed. 1986), and the stimulating exchanges it engendered, which
are collected in part in the preface to the second edition, id. at xii n.1.

32. See, e.g., The Deutsche Bank:  1870–1995 xvi–xvii (Lothar Gall et al. eds., 1995)
(discussing purpose and scope of investigation of bank’s history); Gerald D. Feldman,
Allianz and the German Insurance Business, 1933–1945 vii–viii (2001) (citing postwar
restitution policies and unfavorable press reports as motivating Allianz AG’s decision to
commission author’s work); Peter Hayes, From Cooperation to Complicity:  Degussa in the
Third Reich, at xv (2004) (“Stung by widespread public criticism and eager to demonstrate
good faith in establishing a reliable record of Degussa’s conduct, the corporation’s board
of directors resolved in 1997 to . . . prepare[ ] a detailed study of their firm in the Nazi
era.”); Harold James, The Deutsche Bank and the Nazi Economic War Against the Jews:
The Expropriation of Jewish-Owned Property, at ix (2001) [hereinafter James, Nazi
Economic War] (“In 1998, the Deutsche Bank invited five historians . . . to form a
commission to examine the history of the bank in the Nazi era and to assess the new
documentation that was becoming available.”); Jonathan Steinberg, The Deutsche Bank
and Its Gold Transactions During the Second World War 9–12 (1999) (discussing
Deutsche Bank’s decision to “take up the issues” aroused by debate over gold trading
during World War II).

Ironically, at a time when lawyers have increasingly been willing to assign culpability to
companies committing human right violations, whether Holocaust-related or for recent
ATS acts, and when military historians have become much more explicitly critical of the
Wehrmacht in World War II, historians of big business under the Nazis have turned away
from judgmental history, preferring the professional standards of history to those of the
law and portraying senior managers in an almost understanding light.  See, e.g., Peter
Hayes, Industry and Ideology:  IG Farben in the Nazi Era, at xv–xvi (1987) [hereinafter
Hayes, Industry and Ideology] (explaining author’s choice to discuss Farben’s involvement
with Third Reich with “studied neutrality”); James, Nazi Economic War, supra, at 213–15
(discussing reasons for Deutsche Bank’s business transaction in Nazi era); Steinberg,
supra, at 73–75 (“It is easy to sit in the comfort of a free society and point the finger at the
leaders of German industry and finance who ‘went along’ and who repressed any sense of
their responsibility for crimes committed somewhere in ‘the East.’”); S. Jonathan Wiesen,
West German Industry and the Challenge of the Nazi Past, 1945–1955, at 14 (2001)
(arguing that behavior of German industrialists ranged from “outright support to, on a
rare occasion, defiance” of Nazi policies).  But see Feldman, supra, at x–xi (criticizing
attempts to analyze business behavior only from economic perspective and arguing for
history that comes to “moral judgments about business behavior under National
Socialism”).
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ambitious, and driven by “amoral pragmatism and professionalism.”33

Many of the new studies also suggest that significant numbers of industri-
alists did not make unexpectedly high profits.  According to these histori-
ans, the entities that enjoyed an economic windfall from the Holocaust in
all its stages were the Nazi state, party officials, and ordinary Germans,
whose support for the regime was mobilized in the 1930s and whose war-
time consumer needs were supplied from goods looted from an occupied
continent until well into the war, long after the British and even
Americans were living with rationing.34  But a failure to make outsized
profits is hardly a defense to charges of crimes against humanity, and it
was not one advanced by the handful of industrialists eventually charged.

Even during the war, it was clear that many, many German businesses
behaved appallingly during the Nazi period.  Indeed, some contemporar-
ies, non-Marxist as well as Marxist, thought that German industrialists or
the cartel system into which their firms were structured or the arms indus-
try, alone or with the Junker military elite, were as guilty as the Nazi Party
and SS, and perhaps were even the “real” perpetrators, using the Nazi
Party as their vehicle.35 During the war, a few international lawyers had

33. Hayes, Industry and Ideology, supra note 32, at xvi; see also id. at xi, 332–33, R
365–67 (discussing how “conventionally good men” like Farben’s leaders came to
participate in Nazi evils); 2 Alfred C. Mierzejewski, The Most Valuable Asset of the Reich:
A History of the German National Railway, 1933–1945, at 124–26 (2000) (noting
“nationalistic, technocratic attitude, and . . . technocratic ambition” of Reichsbahn
leadership); Steinberg, supra note 32, at 73–75 (discussing Deutsche Bank leadership); R
Peter Hayes, The Degussa AG and the Holocaust, in 5 Lessons and Legacies:  The
Holocaust and Justice 140, 150 (Ronald Smelser ed., 2002) (noting Degussa’s leaders
“must have been far more preoccupied with their good fortune than with the injustice in
which they were participating” through the aryanization programs); Harold James, The
Deutsche Bank and the Dictatorship, 1933–1945, in The Deutsche Bank, supra note 32, at R
277, 351–54 [hereinafter James, Dictatorship] (discussing Nazi-era culture of German
business and banking community).

34. Götz Aly, Hitler’s Beneficiaries:  Plunder, Racial War, and the Nazi Welfare State
285 (Jefferson Chase trans., 2006) (arguing bulk of German public profited from German
wartime looting); Martin Dean, Robbing the Jews:  The Confiscation of Jewish Property in
the Holocaust, 1933–1945, at 13–15 (2008) (noting “widespread participation of the local
population as beneficiaries from Jewish property”); Adam Tooze, The Wages of
Destruction:  The Making and Breaking of the Nazi Economy 547–49 (2006)
(documenting how food taken from occupied territories increased food supply to German
population during war); Frank Bajohr, The Beneficiaries of “Aryanization”:  Hamburg as a
Case Study, 26 Yad Vashem Stud. 173, 201 (David Silberklang ed., 1998) (“By systematically
distributing and auctioning off Jewish possessions, the Nazi regime turned broad segments
of the German population into accomplices of its policies of plunder and expansion,
transforming them into material beneficiaries of the Holocaust.”).

35. The breadth of this sentiment is illustrated by Sheldon Glueck, War Criminals:
Their Prosecution and Punishment 39 (1944) (citing leaders of Farben, Krupp, Thyssen,
Mannesmann, and state-owned Hermann Goering Works, as well as their Japanese business
counterparts, as being culpable of World War II atrocities); Hayes, Industry and Ideology,
supra note 32, at xii–xiv (reviewing earlier harsh reactions to Farben but demurring from R
strongest charges); Hitler Rearms:  An Exposure of Germany’s War Plans 167–201
(Dorothy Woodman ed., 1934) (detailing and denouncing role of big business in German
rearmament); Emil Ludwig, How to Treat the Germans 54 (1943) (referring to Ruhr
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begun to study the extent of German confiscations and the legal alterna-
tives for compensating victims and holding perpetrators accountable.
Those thought to be responsible included not only the Nazi state, but
also its puppets and allies, and private individuals and entities.36  A few
authors, mainly German and Austrian Jewish émigrés, even wondered
whether victims might recover from private perpetrators.37

However unfinished Allied government policies toward German bus-
iness still were, events soon quickened the pace and precluded any signfi-
cant policy role for the scholarly émigrés.  With the sudden collapse of

industrialist Hugo Stinnes as “greatest gangster of German industry” for cheating German
treasury); J.H. Morgan, Assize of Arms 281–82 (1946) (describing how German
corporations controlled national policy and reaped profits from Weimar economy’s
inflationary pressures); Louis Nizer, What To Do with Germany 111–48 (1944) (including
chapter headings like “German Industry Plots a War,” “The Axis is Founded Long Before
Hitler,” and “The Business High Command”); Gerhart H. Seger & Siegfried K. Marck,
Germany:  To Be or Not To Be?  119–22, 180 (1943) (pointing to role of big business in
Nazi power); I.F. Stone, The War Years:  1939–1945, at 116–18, 155, 208–10, 213, 244,
292–95, 319–20 (1988) (attacking Farben and other German firms in collected wartime
articles); A.N. Trainin, Hitlerite Responsibility Under Criminal Law 83–86 (A.Y. Vishinski
ed., Andrew Rothstein trans., 1945) (singling out leaders of Farben and Hermann Goering
Works as well as Hermann Buecher and Ernst Pengen, owners respectively of electrical and
steel concerns, as complicit in crimes of Nazis); Lord Vansittart, Lessons of My Life, at xviii,
xx, 246 (1943) (including industrialists along with militarists and Nazis as causes of war).
Perhaps the clearest expression of these views at Nuremberg is found in United States v.
Krupp, 9 T.W.C., supra note 7, at 455–66 (1948) (Wilkins, J., special concurring opinion R
on the dismissal of charges one and four).

36. Siegfried Goldschmidt, Legal Claims Against Germany:  Compensation for Losses
Resulting from Anti-Racial Measures (1945); Raphael Lemkin, Axis Rule in Occupied
Europe (1944) [hereinafter Lemkin, Axis Rule]; Franz Neumann, Behemoth:  The
Structure and Practice of National Socialism, 1933–1944, at 116–23, 611–18 (1944);
Nehemiah Robinson, Indemnification and Reparations:  Jewish Aspects (1944); René
Wormser, Collection of International War Damage Claims (1944).  Most of these scholars
had a continuing interest in or influence on Nuremberg:  Lemkin (discussed infra at notes
302–309 and accompanying text) and Neumann both worked on the prosecution team, R
and Robinson and his brother Jacob wrote about it.  Their ideas also were in circulation in
Nuremberg.  See Memorandum from Alfred H. Booth, Tentative Reading List (May 13,
1946), Gantt Collection in Towson University Archives [hereinafter Gantt Papers], at box
HH (all documents in the Gantt Papers cited in this Essay are on file with the Columbia Law
Review) (listing Neumann’s Behemoth as “best and most comprehensive” study of Nazism
for Nuremberg prosecutors to read); Telegram from War Crimes Branch to Telford Taylor
(Apr. 15, 1947), Telford Taylor Papers at Columbia Law School [hereinafter Taylor
Papers], at 5-1-1-2 (all documents in the Taylor Papers cited in this Essay are on file with
the Columbia Law Review) (Goldschmidt’s book was sent by Pentagon support staff to
Nuremberg lawyers); infra note 316 and accompanying text (discussing use of Lemkin’s R
book in Nuremberg).

37. See, e.g., Goldschmidt, supra note 36, at 142–48, 159–63, 171 (establishing R
principles and proposals for holding individuals liable to persecuted victims); Lemkin, Axis
Rule, supra note 36, at 40–49, 66 (putting forth plan that would liquidate and distribute R
German financial assets); Robinson, supra note 36, at 97, 138–39 (arguing for restitution R
for individual confiscations to encourage reconciliation between “Jews and their Gentile
neighbors”); Wormser, supra note 36, at 74, 76 (suggesting government liability for R
inducing private individuals to persecute victims by means of propaganda).
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Germany in the spring of 1945, Allied forces overran plants and business
offices, many pummeled by months of aerial bombardment.  Investiga-
tors, both military and civilian, combed through the plants and archives
for various purposes.  Members of the U.S. and British strategic bombing
surveys looked for evidence of German war production in order to assess
the effectiveness of aerial bombing.  Economic planners sought to learn
how much plant capacity was left; how many facilities might be rebuilt or
given to the French or Soviets as reparations; how German firms had sur-
vived blockades, bombing, supply shortages, political intrigue, the dearth
of manpower, and enforced autarky while still increasing production;
what Germany’s likely needs would be in the short and medium terms;
and which managers needed to be removed because of their criminal
guilt, political unreliability, or inefficiency.38  Some investigators had a
view to more immediate needs:  In April and May, U.S. Army units as-
sessed Mercedes factories and workshops near Stuttgart and, favorably im-
pressed, co-opted them to repair tanks, jeeps, and trucks and then to
build new lines of trucks.39

38. Units from many Allied nations investigating technical, military, infrastructural,
political, intelligence, economic, fine arts, reparations, and cultural matters interrogated
every prominent German they could find, most of whom gave statements.  For the variety
of investigators, see Josiah E. DuBois, Jr., The Devil’s Chemists 16 (1952) [hereinafter
DuBois, Devil’s Chemists] (noting mission “to discover what influence industry and
investments had played in the coming of war”); Richard Overy, Interrogations:  The Nazi
Elite in Allied Hands, 1945, at 63–64 (2001) (listing wide variety of interrogations of
German prisoners in 1945); Taylor, Final Report, supra note 9, at 58–59 (“Countless . . . R
military, governmental, and other public and quasi-public units, missions, and observers
flocked to the American and British occupation zones in search of information of one kind
or another which could only be obtained through questioning.”); Carl-Ludwig Holtfrerich,
The Deutsche Bank 1945–1957:  War, Military Rule and Reconstruction, in The Deutsche
Bank, supra note 32, at 357, 370–77, 398 (discussing arrests and interrogations of R
individuals related to financial institutions and June 1945 arrest list).  Production chief
Albert Speer was questioned over many weeks by a U.S. Strategic Bombing Survey team
under George Ball, John Kenneth Galbraith, and Paul Nitze, by their British counterparts,
and by other groups—according to one estimate, no fewer than seventy-six times on
technical matters before he even got to Nuremberg in autumn 1945.  Overy, supra, at 81.
For the U.S. Strategic Bombing Survey interrogations of Speer, see George W. Ball, The
Past Has Another Pattern 53–62 (1982) (offering firsthand account of Speer’s
interrogations); John Kenneth Galbraith, A Life in Our Times 194–225 (1981) (same);
Albert Speer, Inside the Third Reich 499–500 (Richard & Clara Winston trans., Bonanza
Books 1982) (1970) (same); John Kenneth Galbraith, A Retrospect on Albert Speer, in A
Contemporary Guide to Economics, Peace and Laughter 288, 292–94 (Andrea D. Williams
ed., 1971) (same).  For discussion of Hugh Trevor-Roper’s interrogation of Speer to
confirm whether Hitler had committed suicide, see Richard Davenport-Hines,
Introduction to Letters from Oxford, at xviii (Richard Davenport-Hines ed., 2006)
(“Trevor-Roper . . . left within days to interrogate Albert Speer, and then set about the
systematic collection and evaluation of evidence about the fate of Hitler and his
entourage.”).  On the eve of his trial, Speer tried to use the fact of his previous cooperation
on technical matters, and the promise of more help to come, to secure a more favorable
disposition.  Overy, supra, at 135–40.

39. Bernard P. Bellon, Mercedes in Peace and War:  German Automobile Workers,
1903–1945, at 258 (1990).
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Still other investigators looked for evidence of economic war crimes.
Supreme Court Justice Robert H. Jackson, named by President Truman
to lead the U.S. prosecution effort, set the tone early by writing in his first
report of his intention to “accuse a large number of individuals and offi-
cials who were in authority in the government, in the military establish-
ment . . . and in the financial, industrial, and economic life of Germany
who by all civilized standards are provable to be common criminals.”40

Jackson showed his interest in a practical way by selecting former
Assistant Attorney General Francis M. Shea, his oldest friend in the war
crimes project, to head the economic side of the case.  Shea in turn re-
cruited a high-quality team that eventually grew to ten lawyers.41

Yet Jackson had waited a month before assigning Shea to the task,
and in early August the latter was still stuck in London, far from the evi-
dence being gathered on the Continent and uncertain which of his per-
sonnel picks had been approved.  Already Shea had run into opposition
from Colonels Robert Storey and John Harlan Amen, tough infighters
whom Jackson had picked to lead the documentation and interrogation
units.  They queried the need for an economic case at all and said that
any case against Krupp should be handled by the British, in whose zone
the firm’s headquarters lay.  They told Shea that their groups had no evi-
dence to share for the economic case and steered him instead to Colonel
Bernard Bernstein, a top aide to Treasury Secretary Henry Morgenthau
and General Dwight Eisenhower, who had supervised the retrieval of the
fine art and looted gold found in April in a salt mine in Merkers,
Thuringia.  Bernstein also had experience investigating Farben’s
American dealings and was then in Frankfurt leading the United States
Military Government (OMGUS) Finance Division’s probe of Farben.  He
had briefed Jackson as early as May and now was eager to help Shea, but
his hundred-plus investigators were focusing on production issues, not
criminal liability.  Shea answered by directing his deputy Benjamin
Deinard, a seasoned Minneapolis litigator, to take a group to Frankfurt to
work on Farben and other cases.  Sam Harris led another team to Essen,
where the British had dispatched investigators to comb through the
records at the Kruppwerke and the Krupp family estate, Villa Huegel.42

40. Robert H. Jackson, Report to the President of the United States (June 7, 1945), in
The Nürnberg Case 3, 9 (1947).

41. Taylor, Anatomy, supra note 27, at 46 (noting Jackson’s relationship with Shea); R
General Memorandum No. 6 (Oct. 25, 1945), Taylor Papers, supra note 36, at Library of R
Congress (LOC) 4:5 (discussing staff composition during later period); Diary of Francis M.
Shea, July 12, 1945, Taylor Papers, supra note 36, at 20-1-3-35 [hereinafter Diary of Francis R
Shea] (recalling being asked by Jackson to take on  economic aspects of case); id. at Sept.
4, 1945 (describing receiving larger staff); Francis M. Shea, Memorandum for Mr. Justice
Jackson 2 (Aug. 15, 1945), Taylor Papers, supra note 36, at LOC 4:5 (discussing staff size R
and composition).

42. See DuBois, Devil’s Chemists, supra note 38, at 14–16 (surveying author’s wartime R
work with Bernstein on Farben and Bernstein’s postwar investigation); Airey Neave, On
Trial at Nuremberg 35–37, 41 (1978) (mentioning Sam Harris’s presence in Essen and
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The sheer volume of Shea’s task was overwhelming.  Hundreds of
tons of documents had been destroyed by wartime bombing and by ener-
getic German coverups at the end of the war.  Investigators reported refu-
gees huddled in the Farben headquarters complex, burning documents
for warmth.  At the other extreme, where documents survived, they con-
stituted an embarrassment of riches:  Searching hundreds of plants and
offices, investigators found mountains of evidence that they barely had
time to skim and classify, much less process for trial.43  But even without
destroyed, lost, and unsorted material, evidence mounted showing that,
one way or another, big business belonged in the first trial alongside
other chief war criminals.  When the heads of the four Allied teams—
American, British, French, and Soviet—selected defendants for the first
trial, the French and Russians added Krupp to the American list.44  The
four teams easily agreed on the inclusion of Krupp, indicting him on
Count I (conspiracy)—as they did all twenty-four defendants—and on all
three substantive counts (crimes against peace, war crimes, and crimes
against humanity) as well.

This quick decision was precisely the trouble.  Jackson and his British
counterpart, Attorney General Sir Hartley Shawcross, apparently left their

receipt of order to go to Nuremberg); Lynn H. Nicholas, The Rape of Europa 333–36, 370
(1994) (outlining Bernstein’s role in protecting valuables at Merkers); Taylor, Anatomy,
supra note 27, at 81–82 (discussing Deinard’s trip to Frankfurt and hostility of Amen and R
Storey towards Shea’s case); Holtfrerich, supra note 38, at 407–09 (describing Bernstein’s R
work with German banks); Reminiscences of Sidney Sherrill Alderman:  Oral History,
1953, at 1115–17, 1120–26 (Columbia Univ. Oral History Collection) (on file with the
Columbia Law Review) [hereinafter Alderman Oral History] (describing Amen and Storey’s
hostility to Shea and economic case and how Bernstein helped case); Reminiscences of
Robert Houghwout Jackson:  Oral History, 1952, at 1230, 1294–95 (Columbia Univ. Oral
History Collection) (on file with the Columbia Law Review) (recalling Bernstein briefing
Jackson); Oral History Interview with Bernard Bernstein, Richard D. McKinzie, Harry S.
Truman Library, July 23, 1975, at 113–35, 150–57, available at http://
www.trumanlibrary.org/oralhist/bernsten.htm (on file with the Columbia Law Review)
[hereinafter Bernstein Oral History] (discussing his Merkers and Farben projects);
Memorandum of Conference on Preparation of Economic Case (Aug. 14, 1945), Taylor
Papers, supra note 36, at LOC 4:6 (instructing Deinard to prepare list of potential R
defendants); Diary of Francis Shea, supra note 41, at Aug. 20 & Aug. 23, 1945 (discussing R
opposition from Amen and Storey); id. at Aug. 22, 1945 (describing meeting with
Bernstein’s staff); see also Elimination of German Resources for War:  Hearing on S. Res.
107 and S. Res. 146 Before a Subcomm. of the S. Comm. on Military Affairs, 79th Cong.
941–42 (1945) [hereinafter Elimination of Resources Hearing] (listing Bernstein as head
of Farben investigation in Germany and introducing report to Congress).

43. See, e.g., United States v. Krupp, 9 T.W.C., supra note 7, at 1327, 1332 (1948) R
(taking judicial notice of evidence destroyed by Krupp defendants); DuBois, Devil’s
Chemists, supra note 38, at 37–38 (describing refugees burning Farben documents for R
warmth); Neave, supra note 42, at 35–37 (describing destruction of incriminating R
documents by Krupp family or officials); Holtfrerich, supra note 38, at 388 (noting bank R
employees complying with Allied military government directives on locating and
confiscating property of Nazi leaders and leading businessmen and financiers).

44. Bradley F. Smith, Reaching Judgment at Nuremberg 68 (1977) [hereinafter
Smith, Reaching Judgment].
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meetings thinking they had reached an agreement, but in actuality they
had been referring to two different men named Krupp, the father and
the son.  Shawcross and the other two chiefs had intended to indict
Gustav Krupp, who led the firm in the 1930s as it helped arm the regime
for aggression, while Jackson contemplated Gustav’s son Alfried Krupp,
who took control in 1943 when the firm employed tens of thousands of
slave laborers under appalling conditions.  In later years, supporters
rushed to defend the reputations of Jackson and Shawcross respectively
and blame the other, but in truth both were guilty of inattention and
miscommunication.  Both believed the Krupp charges were crucial.
Gustav Krupp was, after all, the sole private industrialist charged in the
first case.  He was accused not only of presiding over and profiting from
systematic atrocities but also of easing Hitler into power and arming the
regime for aggressive war.  His inclusion was meant to win both a guilty
verdict and a strong ruling that could be used in future cases against
other industrialists.

Yet the two prosecutors compounded their sloppiness:  After hastily
compromising of the senior Krupp, they failed to conduct a medical ex-
amination on him, even though British investigators had already warned
that he might not be able to stand trial.  Six weeks later, when the indict-
ment was served on Krupp, a medical team reported to the Allied judges
that he was unable to participate in a trial.  There was jostling within each
Allied delegation and between them, and the chief prosecutors ended up
offering competing proposals to the court.  On November 15 and 17,
1945, the court rejected Jackson’s suggestion that it delay the start of trial
to permit the son to replace the father on the indictment, and charges
against the elder Krupp were severed and postponed sine die.45

B. New Plans for Business Trials After the Krupp Dismissal (Dec. 1945–Mar.
1946)

The Krupp severance is ordinarily viewed as a dramatic high point of
Nuremberg, one of Jackson’s gaffes, and the court’s signal that it would
not rubber stamp the prosecutors’ claims.  But it also became the mo-

45. See Taylor, Anatomy, supra note 27, at 89–94 (describing Krupp indictment R
fiasco); id. at 123, 151–58 (describing prosecutors’ confusion on learning of Gustav
Krupp’s incapacity); Anon. Memorandum, The Situation Arising on the Medical Report on
Gustav Krupp (Nov. 10, 1945), Taylor Papers, supra note 36, at 20-1-2-22 (detailing R
prosecutors discussion of how to respond to Krupp’s medical condition); Memorandum
from Robert H. Jackson to Telford Taylor, Answer to Motion Filed by Krupp Attorney
(Nov. 9, 1945), Taylor Papers, supra note 36, at 4-2-2-50  (discussing Jackson’s desire to add R
Alfried Krupp to indictment); see also Neave, supra note 42, at 30 (recounting Colonel— R
later Lord Justice—Phillimore’s letter warning of Krupp’s incapacity as early as
September); Hartley Shawcross, Life Sentence 101–02 (1995) (discussing controversy over
whether to substitute Alfried Krupp for Gustav, and claiming that original decision to
indict Gustav was not his fault); 2 Trial of the Major War Criminals Before the
International Military Tribunal 1–17, 20–21, 28 (1947) [hereinafter T.M.W.C.] (sometimes
referred to as “The Blue Series”) (discussing proceedings of Nov. 14, 15, and 17, 1945).
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ment that Allied prosecutors, stung by their failure to include private bus-
iness in the case, made commitments of varying intensity to bring later
proceedings against at least the worst of the German industrialists.  Even
back in October, when rumors surfaced about Krupp’s incapacity, Shea,
having gathered the evidence against Krupp and economic bureaucrats,
urged Jackson to propose Alfried Krupp and Hermann Schmitz, chair-
man of the I.G. Farben board, as additional defendants.46  French prose-
cutors weighed in, urging Shea to somehow add other economic defend-
ants such as Heinrich Koppenberg, longtime head of the giant state-run
aircraft firm Junkers, or Foreign Office financial specialist Hans
Hemmen.47

With the severance of Krupp in November, the Allied officials con-
tinued to develop their theories for the prosecution of businessmen, al-
beit now lacking a common point of reference.  French deputy chief
Charles Dubost undertook in chambers and open court to secure a com-
mitment for further economic cases, and British chief Shawcross made
what seemed to be the necessary promises.48  Soon His Majesty’s Govern-
ment seems to have felt that, whatever its misgivings, it was bound by its
promises to the French to cooperate in a later international trial of busi-
nessmen, at least to the extent that the French still sought such trials.
The Americans alone had already set up an on-site team to work on later
trials for major offenders including Alfried Krupp, but Jackson made no
public promises and even then he occasionally voiced private skepticism.
The Soviets kept their plans hidden from all, but were presumed to be
sympathetic to trials, especially of industrialists.  So, despite the de facto
dismissal of the case against the elder Krupp, at the close of 1945 it still
seemed likely that there would be international trials for at least a few
businesses or businessmen.49

46. See Taylor, Anatomy, supra note 27, at 151–52; see also Diary of Francis Shea, R
supra note 41, at Oct. 20, 1945 (reporting case largely completed); id. at Oct. 25, 1945 R
(agreeing with Taylor on indictment of new economic defendants and SS leaders);
Memorandum from Francis M. Shea to Justice Jackson (Oct. 25, 1945), Taylor Papers,
supra note 36, at 20-1-2-22 (urging, by both Taylor and Shea, that four new defendants be R
added, including two from economic sphere).

47. Memorandum from Bernard D. Meltzer to Francis M. Shea, Discussion with the
French Concerning Possible Addition of Defendants (Oct. 27, 1945), Taylor Papers, supra
note 36, at 20-1-1-4.  Koppenberg’s rise is attributed to his “expansive dream of Fordist R
mass production” of bombers.  Tooze, supra note 34, at 126–30, 250–53.  Shea himself was R
forced out by Jackson within days of this, for reasons almost assuredly unrelated.  His close
ally Taylor was left to speculate about the reasons, such as Shea’s criticism of Jackson’s
handling of relations with the Russians.  Taylor, Anatomy, supra note 27, at 137–43. R

48. Taylor, Anatomy, supra note 27, at 158–62. R
49. Lord Elwyn-Jones, In My Time:  An Autobiography 125 (1983) [hereinafter Elwyn-

Jones, In My Time] (describing each delegation’s preferred candidates for inclusion in an
industrialist trial); Donald Bloxham, “The Trial that Never Was”:  Why There Was No
Second International Trial of Major War Criminals at Nuremberg, 87 J. Hist. Ass’n 41,
46–47 (2002) [hereinafter Bloxham, No Second Trial] (narrating French promises and
British acquiescence regarding further trials).



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 21 18-MAY-09 9:15

1114 COLUMBIA LAW REVIEW [Vol. 109:1094

Away from Nuremberg, the misdeeds and potential criminal liability
of German business and its leaders also stayed at the forefront of war
crimes planning.  On December 20, 1945, a few weeks after the Krupp
embarrassment and with the first trial now underway, representatives
from the major Allies signed Control Council Law No. 10, a definitive
agreement concerning future trials of additional major defendants.50

The agreement authorized both multilateral trials akin to the ongoing
IMT and additional trials in any of the four occupation zones by one or
more of the major allies.  It did not specifically include or exclude trials
of business entities or even officials, but it did provide jurisdiction over
international crimes closely modeled on the crimes being tried at the first
Nuremberg tribunal, and that seemed to allow trials for the same types of
defendants as Gustav Krupp.

Also that same month, U.S. Senator Harley Kilgore’s subcommittee
investigating German industry held a further round of its public hearings
on Farben, accompanied by a committee report prepared in Frankfurt by
Bernstein, and still another round of hearings in February 1946.  The
subcommittee hearings began while the war was still on and focused on
Farben’s role in international economic warfare, meaning not the firm’s
use of slave labor but its role in siphoning funds to Germany, industrial
espionage, manipulating patent rights, tricking partners in Allied nations
into delaying production of war materiel, and manufacturing key com-
modities for the Nazi war effort.  Not that these issues were new:  The
State, Justice, and Treasury Departments had active Farben desks, and in
September 1944 President Roosevelt instructed the Secretary of State to
monitor Farben’s role as an economic belligerent and to prepare a post-
war policy toward cartels like Farben.  Even so, the postwar Kilgore hear-
ings were well publicized and helped solidify postwar congressional and
public feeling that the sinister-seeming Farben, a massive octopus of a
company with tentacles reaching around the globe, was fully complicit in
the crimes of the Nazis.51

50. Control Council Law No. 10, Dec. 20, 1945, reprinted in Taylor, Final Report,
supra note 9, at 250 [hereinafter Control Council No. 10]. R

51. See, e.g., Elimination of Resources Hearing, supra note 42.  For wartime interest R
in Farben, see Leo M. Drachsler, Indictment of the Industrialists 17–18 (Sept. 28, 1946),
Gantt Papers, supra note 36, at box R [hereinafter Drachsler, Industrialists] (citing R
Roosevelt’s letter to Secretary of State Hull); Oral History Interview with William Zeck and
Belle Zeck, United States Holocaust Memorial Museum Oral History Collection, Sept. 12,
1996, RG-50.030, at 22 (on file with the Columbia Law Review) [hereinafter Zeck Oral
History] (recalling Treasury Department’s Farben desk).  The Farben problem was
discussed during the war.  Joseph Borkin & Charles A. Welsh, Germany’s Master Plan:  The
Story of Industrial Offensive 19 (1943).  These discussions gathered interest and passion
during the immediate postwar years.  See, e.g., Richard Sasuly, IG Farben 17 (1947)
(pointing to “the story of IG Farben [as] the best illustration at hand of how international
cartels and monopolies are operated to make a war”); see also Howard Ambruster,
Treason’s Peace:  German Dyes and American Dupes 2 (1947); I.F. Stone, It Begins to
Happen Again, I.F. Stone’s Wkly., July 17, 1946, reprinted in I.F. Stone, The Truman Era
27, 29 (1953).
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Back in Nuremberg, prosecutors from the four allied teams were in-
formally caucusing about further trials of major perpetrators by January
1946.  The United States had named Telford Taylor, a Frankfurter pro-
tégé and New Deal lawyer turned Army colonel and wartime intelligence
chief at Bletchley Park, as presumptive head of subsequent American
prosecutions.  All that was needed was political will, for legal authority
was firmly in place.  A second trial could be created under the authority
of either the London Charter of August 8, 1945, which not only author-
ized the first trial but also specifically authorized additional trials for a
one year period or longer if no signatory withdrew, or the recent Control
Council Law No. 10.52  Either instrument permitted trials of industrialists
like Krupp and might have been read to allow charges against business
entities under any of three theories, as we shall examine.

As early as November 1945, Taylor was approached about his availa-
bility to lead subsequent trials.  Having finished his own presentation in
chief to the IMT against the German High Command in early January, he
turned to the challenge of a second trial program.  What followed were
weeks of meetings, cables, and letters among Taylor, Jackson, Charles
Fahy and other OMGUS officials, Secretary of War Patterson, and the
other Allied delegations in Nuremberg, as well as with colleagues on the
American staff to see if any would want to stay on for additional trials (few
did).  Taylor’s consistent view was that there should be further trials, most
of which could be handled by a single nation, but that there also ought
be an additional, smaller international proceeding “at which the list of
defendants will include a heavy concentration of industrialists and finan-
ciers.”53  At the same time, he worried about taking the job while subse-
quent trials might be bogged down trying Germans who were members of
the six groups that were currently being charged as entities at the ongo-
ing first trial, and about leading a program over which fellow delegations
seemed so hesitant.54

A series of memos in British archives nicely captures the ebb and
flow of enthusiasm for a second international trial of big business or busi-
nessmen.  The earliest letter is from Frederick Elwyn Jones, the junior
British prosecutor at Nuremberg who later rose to be Attorney General
(1964–70) and, as Baron Elwyn-Jones, Lord Chancellor (1974–79).
Elwyn Jones was a Welsh barrister and a passionate antifascist who had
helped socialists escape Austria in the early 1930s and published books
with Victor Gollancz warning of Hitler’s aggressive intentions, and who

52. London Agreement, Charter of the International Military Tribunal, Aug. 8, 1945,
reprinted in Taylor, Final Report, supra note 9, at 238 [hereinafter London Charter]; R
Control Council No. 10, supra note 50. R

53. Taylor, Anatomy, supra note 27, at 273, 285–91; Taylor, Final Report, supra note R
9, at 11–12; Memorandum from Telford Taylor to Robert H. Jackson, Further Trials (Jan. R
30, 1946), Taylor Papers, supra note 36, at 20-1-3-34. R

54. For the problem of the accused organizations, see Taylor, Anatomy, supra note
27, at 277–85; infra Part II.B. R
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married a Jewish East Ender with similar convictions.  At war’s end he was
a Labour M.P. who was brought onto the British War Crimes Executive
when Labour won the August elections and it was realized that the prose-
cution team included no Labourites.  Despite his junior rank, Elwyn
Jones quickly came to function as the eyes and ears of the new British
chief prosecutor Shawcross, who was eager to keep tabs on the trial while
his job as Attorney General kept him in London most of the time.  On
January 23, Elwyn Jones wrote Shawcross and Foreign Office counselors
and lawyers to describe informal talks he held with Jackson.  According to
Elwyn Jones’s letter, Jackson hoped for a second international trial with
perhaps eight to ten defendants.  Most, though not necessarily all, would
be businessmen.  Atop Jackson’s list, of course, was Alfried Krupp.
Others on the list included Hugo Stinnes, Jr., Albert Vogler, Cologne
banker Kurt von Schroeder, HGW head Paul Pleiger, and Farben’s chair
Hermann Schmitz.  There were five additional businessmen—including
the French preferred candidate Hermann Roechling—from whom addi-
tional defendants might be selected.  Still others might conceivably be
drawn from a third list Jackson gave of fourteen noneconomic defend-
ants, ranging from senior ministers and propaganda chiefs to field mar-
shals, SS commando leaders, and Otto Ohlendorf, head of Einsatzgruppe
D, one of four large killing units that operated on the Eastern Front.55

Two days later, Maxwell Fyfe, day-to-day head of the British team,
wrote to Shawcross and the Foreign Office officials.  His numbers were
similar, listing six business defendants who had to be tried and another
four who might be included.  But his view of the political circumstances
was very different.  For Fyfe, a short second trial for industrialists was

55. Letter from F. Elwyn Jones to Shawcross, Strang, and Dean (Jan. 23, 1946), F.O.
U878/120/73, Elwyn-Jones Papers at Llyfrgell Genedlaethol Cymru (the National Library
of Wales) at C11 [hereinafter Elwyn-Jones Papers] (all documents in the Elwyn-Jones
Papers cited in this Essay are on file with the Columbia Law Review).  For his lively memoir,
see generally Elwyn-Jones, In My Time, supra note 49.  His prewar books are Hitler’s Drive R
to the East (1937) and The Battle for Peace (1938) (published in America as The Defence
of Democracy), while his human rights missions to Austria are described, with Elwyn-Jones
given the pseudonym of Glyndwr, in Naomi Mitchison’s Vienna Diary 164–283 (1934) and
more prosaically in Elwyn-Jones, In My Time, supra note 49, at 33–41. R

Elwyn Jones stayed passionately engaged with the idea of war crimes accountability,
serving as an official observer at the Polish trial of Auschwitz commandant Rudolph Hoess,
visiting Nuremberg more than once during the American trials, and writing
sympathetically about the trials in the British press.  See F. Elwyn Jones, Responsibility of
Generals, Fortnightly Rev. (London), July 1947, Elwyn-Jones Papers, supra, at 37, 39
(arguing that German generals had committed “flagrant violation[s] of the laws and usages
of war”); F. Elwyn Jones, Where Law and History Are Being Made, Listener (London), Oct.
30, 1947, Elwyn-Jones Papers, supra note 55,  at 756 (celebrating “notable contributions R
not only to international law but to international politics” of Farben prosecution); Letter
from F. Elwyn Jones to Telford Taylor (July 8, 1947), Elwyn-Jones Papers, supra, at C11
(expressing solidarity with “the cause” of the Nuremberg trials).  When the British,
reluctantly, undertook a final major war crimes trial for Field Marshal Manstein in 1949,
Jones was second chair for the prosecution.  Tom Bower, Blind Eye to Murder:  Britain,
America and the Purging of Nazi Germany—A Pledge Betrayed 261 (1981).



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 24 18-MAY-09 9:15

2009] WHAT NUREMBERG REALLY SAID 1117

something Britain had promised the French, and to a lesser extent the
Russians.  Jackson, he wrote, was opposed, and if anything the Americans
seemed enamored of using their pet “organizational guilt” theory56 to
address the problem of broad guilt among the German business commu-
nity.  Before either note reached London, Patrick Dean from the Foreign
Office (later British Ambassador to Washington), wrote the team in
Nuremberg to say that a second international trial for industrialists was
not something the Foreign Office wanted but that a short trial had been
promised to the French and agreed to by the Foreign Office and
Shawcross over Christmas.57

All winter, officials with Shawcross in London or at the Foreign
Office exchanged letters with prosecutors in Nuremberg.  Over the
course of these letters, many expressed reservations about the feasibility,
and even the desirability, of a second trial for businessmen.58  One
Foreign Office official wrote Dean that, having assessed the cases against
various industrialists and Reich ministers, he felt that the case against Al-
fried Krupp was weak, and that Krupp ought to be replaced by Wilhelm
Tengelmann.  This raised the embarrassing possibility that the chief fig-
ure behind industrialist trials might no longer be in the dock.59  Mean-
while, Taylor was back in Washington, ostensibly recruiting staff but ru-
mored to be considering resignation.  So it was no surprise that David
Scott-Fox, another Foreign Office hand, wrote Dean in mid-March reiter-
ating a typical list of defendants—the five familiar industrialists plus
Tengelmann, and perhaps a few nonindustrialists—but commended
“that policy of masterly inactivity [that] would enable us to avoid a second
trial.”60  British policy turns out to have been just as ambivalent, and her
policymakers just as divided, as American policy and policymakers.

C. Nuremberg and the Problem of the German Economy (Spring 1946)

The reason for British and American waffling was not merely the cost
or time of a second trial, but rather that war crimes policy toward
German big business could not be resolved in a Nuremberg meeting
room.  Consider just the I.G. Farben firm.  Even without counting its tens
of thousands of slave laborers at any one time, it had a larger workforce
than DuPont, Standard Oil (New Jersey), and Imperial Chemicals com-
bined.  It dominated the economic life of entire Latin American coun-
tries.  Through its factories, patents, and cartel arrangements, it supplied

56. See infra notes 151–154 and accompanying text. R
57. Letter from Patrick Dean to Colonel Phillimore and Maxwell Fyfe (Jan. 24, 1946),

Elwyn-Jones Papers, supra note 55, at C11. R
58. Letter from Maxwell Fyfe to Shawcross, Sinclair, and Dean (Jan. 25, 1946), Elwyn-

Jones Papers, supra note 55, at C11. R
59. Letter from R.A. Beaumont to Dean (Feb. 14, 1946), F.O. U1236/878/73, Elwyn-

Jones Papers, supra note 55, at C11. R
60. Letter From David Scott-Fox to Patrick Dean (Mar. 16, 1946), F.O. U2439/878/

73, Elwyn-Jones Papers, supra note 55, at C11. R
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vital commodities to the Wehrmacht, and was able to choke their supply
to the Allies even during the war.  Moreover, its leaders apparently ex-
pected at war’s end to be treated as needed allies rather than suspects,61 a
measure of either their blindness or their foresight.  Months before V-E
Day, General Eisenhower, Supreme Western Commander, ordered a
complete investigation into Farben’s assets, operations, and place in the
German war effort.  That report, given to General Eisenhower on
September 12, 1945, and publicly released a month later, recommended
that Farben’s plants and assets be made available for reparations, its war-
related plants be destroyed, its interests in international contracts and
cartels be broken up, and its prized research facilities be taken over by
the Allies.  A few plants were actually destroyed, and by November the
Allied Control Council—the supreme authority in Germany—ordered
that title to all Farben plants and assets be considered property of the
Control Council and that individual plants be placed under the exclusive
management and control of Allied-appointed managers.62

The point is not that Allied policy toward Farben was tough, that it
later evolved to one of extreme lenity, or that policy toward other notori-
ous firms followed a similar trajectory.  It is simply to stress that policy
about whether and how to try big business for its war crimes was part of a
higher stakes discussion of the economy in the occupation of Germany.
Deliberations about how to proceed against Krupp, Farben, and the
others were not the sole province of prosecutors making dispassionate
assessments about culpability.  Germany was a legal blank slate as a conse-
quence of its defeat and unconditional surrender.  Its industrial facilities,
occupied and heavily damaged, needed Allied approval to reopen.  Its
business rules, its property regime, its ability to produce and distribute
coal and electricity to allow plants to run, and not least its currency, were
in suspension.  Some giant state instrumentalities, like HGW, Operation
Todt, and Junkers, were defunct like the Reich of which they were legally
a part.  These considerations did not necessarily preclude criminal trials.
Whether private, like Krupp or Farben, or public, like HGW, a firm could
be propped up legally with its assets and plant kept together, tried as an
entity, forced upon conviction to pay fines and restitution and change its
personnel, and operated by Allied officials until a sale to “clean” Germans
or foreigners.  But with so many noncriminal pressures, prosecutors may
well have felt there was little point in deciding whether to try Farben as a
corporate entity, since military and political superiors might well decide
to seize or dismantle the firm, achieving the same results as a conviction
without undergoing the difficulties of a formal trial.  Just as pointless in
early 1946 would be a decision to try industrialists as individuals, since
occupation officials might detain them as belonging to the automatic-

61. Telford Taylor, Opening Statement for the Prosecution, United States v. Krauch,
7 T.W.C., supra note 7, at 209 (1947). R

62. Joseph Borkin, The Crime and Punishment of I.G. Farben 157–59 (1978); DuBois,
Devil’s Chemists, supra note 38, at 8, 11, 15. R
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arrest categories of the denazification program.  For that matter, prosecu-
tors must have known that officials could offer reinstatement or even am-
nesty to businesses or businessmen, though in these months prosecutors
do not seem to have thought that likely or seen how quickly it would
come.

High on the list of the various options for handling German business
was not just corporate dissolution, but reparations from the corporate
assets and production of companies large and small.  The Allies had long
agreed not only to punish war criminals, but also to implement repara-
tions, though wartime discussion seems never to have focused on which
German entities would pay.  As early as 1943, a State Department group
was examining proposals, coordinating with a British group led by John
Maynard Keynes, the famed economist who had been a chief critic of
reparations after the First World War and a key advisor in the Second.
The Treasury Department developed its own plans, which are associated
today, fairly or not, with the Morgenthau Plan.  And the USSR and UK
also had their own notions.

All these national and departmental proposals were papered over at
the Yalta Conference in February 1945.  Needing to resolve American
policy, in May President Truman designated oilman Edwin Pauley as
plenipotentiary for reparations policy—a civil counterpart to Justice
Jackson and his mandate to frame war crimes trial policy.63  By war’s end,
Britain and America at least seem to have agreed that their policy should
accommodate two divergent premises:  that Germany should pay for the
unparalleled destruction of the World War and that the harsh reparations
provisions of the Versailles Treaty twenty years earlier had contributed to
the eventual outbreak of the Second World War.  Shrewder British offi-
cials also realized that, the glorious alliance notwithstanding, there was a
residual level of anti-British feeling in the American public—a suspicion
that reparations would merely prop up the British Empire, come out of
the American taxpayer’s pocket as compensatory aid to Germany, or
both.64  Above all, it was apparent to even the casual observer that

63. See David Ginsburg, The Future of German Reparations 21–64 (1947) (surveying
evolution of American policy); 3 Robert Skidelsky, John Maynard Keynes:  Fighting for
Britain, 1937–1946, at 362 (2000) (noting Morgenthau Plan’s pastoralization of Germany
did not contemplate high level of reparations and that reparations were merely secondary
goal for both men); John W. Wheeler-Bennett & Anthony Nicholls, The Semblance of
Peace:  The Political Settlement After the Second World War 174–87 (1974) (describing
Morgenthau plan); Oral History Interview with Josiah E. DuBois, Jr., Richard D. McKinzie,
Harry S. Truman Library, June 29, 1973, at 13–15, 24–27, available at http://
www.trumanlibrary.org/oralhist/duboisje.htm (on file with the Columbia Law Review)
[hereinafter DuBois Oral History] (recollections of Nuremberg prosecutor who earlier
worked on reparations both with Treasury Department and Pauley); Minutes for May 18
Meeting (May 18, 1945), Taylor Papers, supra note 36, at LOC 4:1 (illustrating Pauley’s R
Reparations Commission working from May–June 1945).

64. Skidelsky, supra note 63, at 386–87. R
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Germany had been bombed to a pulp and there might be little of value
left for reparations.65

So Allied reparations policy for Germany was unstable from the out-
set.  It began at Yalta and Potsdam with a provisional figure of $20 billion,
with half earmarked for the Soviet Union, but the Potsdam conferees also
agreed that “measures were to be taken promptly to effect essential repair
of transport, to enlarge coal production, to maximize agricultural output
and essential utilities,” and they declared German economic unification
as a goal.66  In the end, the tensions between the goals of reconstruction,
reparations, securing political alliances, and unification were incompati-
ble, and reparations ended, albeit in fits and starts.  For present purposes,
the significance is that reparations policy was devised at the same time as
war crimes policies, inevitably influencing the feasibility of criminal trials
of giant industrial units.

If policy had been left to the major postwar economic planners in
1944–45—often unfairly identified solely as U.S. Treasury Secretary
Henry Morgenthau and his circle—and Western public opinion, the pol-
icy toward conquered Germany would have been tougher, driven by se-
curity and reparations needs.  They saw German prosperity as either im-
possibly remote or something actively to be avoided.  The first guide for
U.S. policy in Germany, the Joint Chiefs of Staff Directive 1067 (JCS
1067), embodied much of this sentiment, representing a relaxation of the
Morgenthau Plan but retaining the features of a tough occupation and
dispersing of German heavy industry to France and elsewhere.67

Yet most planners also came to believe that European security and
Allied reparations commitments required a functioning German econ-
omy.  American Military Governor Lucius D. Clay later observed that his
first task was to get the railroads working, and his second task was to re-
move his combat-hardened tactical troops from civilian contact and re-
place them with military government troops.68  Only then could life re-
turn to normal.  Ordinary Germans needed to work, products and parts
needed to be brought to market, cities needed to be made habitable, and
by these means German bitterness needed to be contained; any other
course would be a formula for a World War III.  Long before JCS 1067
was replaced by the softer JCS 1779 in 1947, German reconstruction was a

65. This was certainly the perception; the reality may have been one of “widespread
but often superficial damage” that was repaired more quickly than planners initially
thought.  Wiesen, supra note 32, at 17. R

66. John H. Backer, From Morgenthau Plan to Marshall Plan, in Americans as
Proconsuls:  United States Military Government in Germany and Japan, 1944–1952, at 155,
156 (Robert Wolfe ed., 1984).  For a survey of reparations policy generally, see id. at
159–62; see also Ginsburg, supra note 63. R

67. Dale Clark, Conflicts over Planning at Staff Headquarters, in American
Experiences in Military Government in World War II 211, 225–31 (Carl J. Friedrich and
Assocs. eds., 1948).

68. Lucius D. Clay, Proconsul of a People, by Another People, for Both Peoples, in
Americans as Proconsuls, supra note 66, at 103, 107–08. R
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priority.  Within two months of surrender, the Army had given the
German railway administration 25,000 rail cars, and more than 10,000
trucks were sold to German buyers on a deferred payment basis; within
another month, the post office and telephone lines were operational.
Back in Washington, the War Department succeeded in inserting a gener-
ous “Disease and Unrest” formula into the policy, allowing humanitarian
needs to override reparations promises.69

By mid-1946, when decisions about war crimes for big business were
being reached, most planners had concluded that political and economic
stability could only be achieved with the participation of German industry
run by the same managers, regardless of culpability.  An example of this is
found in a Nuremberg prosecutor’s report from the Flick case a few
months later.  The trial team leader, Charles S. Lyon, a founder of the
Skadden Arps law firm and then of the tax law program at New York
University, was briefing his chief investigator prior to the latter’s trip to
the Ruhr in the British zone:

Willner reports back that some of the British officials in charge
of administration of coal mines are very much preoccupied with
insuring that nothing interferes with coal production.  One
British official mentioned in this connection was named
Collinson, I believe, and you may run into him in Duesseldorf.
Miller sent back a written report which contained the following
item:

Received permission—after spending one day cut-
ting red tape in Essen—to go to the Essen
Steinhohlenwerke and to Harpener—may pick up doc-
uments—possibly I will be permitted to interrogate.
North German Coal Control very jittery as huge politi-
cal unrest.  Am afraid that even one interrogation with
a ‘wrong’ man will set sparks flying.  Have to tread very
very softly.
I should suppose that British anxiety would relate more to

possible interrogations of plant officials and that they would not
be much concerned with examination of the files of an associa-
tion like RVK [that Flick was active in].  By the time you are in
the Ruhr, Miller should either have returned or reported fully
by some other means and we may be able to give you further
information on this matter.70

If anything, the problem of how to jump-start the German economy
seemed even more urgent in mid-1946 than immediately after the war.
Household stockpiles had allowed Germans to endure the winter of
1945–46, but they were now largely exhausted.  Food rations were re-
duced in the American zone from an official 1,550 calories per day, a
figure that itself was never achieved, to a new low of 1,180 calories in May

69. Backer, supra note 66, at 157. R
70. Memorandum from Charles S. Lyon to Alfred Booth, Targets in the Ruhr 2 (Oct.

31, 1946), Gantt Papers, supra note 36, at box EE. R
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and June 1946.  With production essentially at a halt, living standards
were likely to get worse rather than better, and in fact the winter of
1946–47 brought prolonged cold and terrible hardship.  A staggering
number of refugees—seven million, according to Clay’s estimate, mostly
refugees from the Russian zone and ethnic Germans expelled from the
East—flooded into the British and U.S. zones with a combined prewar
population of 34 million, further draining resources.  With malnutrition,
worker output measurably declined.  Political disorder was possible,
which the Soviets would have likely exploited.  Economists predicted that
the food problem would be a graver and longer lasting threat than after
World War I.  From economics czar General William H. Draper down-
ward, U.S. officials and their British counterparts felt it urgent to rebuild
rather than limit or dismantle German industry.71  When pressed, Draper
said that the war and division of Germany had done enough to break up
German companies.  Denazification was still a stated goal of the four-
power Control Council,72 but Western critics complained that the process
had gone to “destructive extremes” with respect to businessmen.  “Hot-
heads” in the military government’s decartelization branch, meaning
New Dealers or trust-busters or anyone to the left of that, were purged or
bypassed.73

Perhaps it is inevitable that a decision to bring legal accountability to
a major foreign corporate entity or its leaders will have a political dimen-
sion, even when the deed in question is not a contract termination but
slave labor or genocide.  The U.S. Supreme Court has explicitly recog-
nized this.  Writing for the Court in Sosa v. Alvarez-Machain, Justice Souter
noted that in civil suits for human rights violations abroad by foreign offi-
cials or by multinational corporations, “there is a strong argument that
federal courts should give serious weight to the Executive Branch’s view

71. Lucius D. Clay, Decision in Germany 163, 264–68 (1950) [hereinafter Clay,
Decision in Germany] (discussing refugees and providing estimates of calorie counts);
Michael J. Hogan, The Marshall Plan:  America, Britain, and the Reconstruction of
Western Europe, 1947–1952, at 29–31 (1987) (describing effects of severe winter of
1946–47); James S. Martin, All Honorable Men 179–91, 214 (1950); Alan S. Milward, The
Reconstruction of Western Europe, 1945–51, at 17–18, 31–32 (1984) (recounting food
shortages in 1946 all over Europe); Hoyt Price, Economic Aspects of the German Problem,
in The Problem of Germany 3, 21–22 (Hoyt Price and Carl E. Schorske eds., 1947)
(foreseeing food shortages into the future); Oral History Interview with General William
H. Draper, Jr., Jerry N. Hess, Harry S. Truman Library, Jan. 11, 1972, at 28–35, available at
http://www.trumanlibrary.org/oralhist/draperw.htm (on file with the Columbia Law
Review) (describing German food crisis in 1946).

72. For explanations of the different programs, see, e.g., Wolfgang Friedmann, The
Allied Military Government of Germany 110–25 (1947); Harold Zink, The United States in
Germany 1944–1955, at 157–68 (1957).

73. Carl J. Friedrich, Denazification, 1944–1946, in American Experiences in Military
Government in World War II, supra note 67, at 253, 268 (quoting Lewis H. Brown that R
denazification had gone to “destructive extremes”); see also Bernstein Oral History, supra
note 42, at 149 (denying being purged from post as first head of decartelization office). R
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of the case’s impact on foreign policy.”74  In doing so, the Court ratified
existing practice, and the State Department has continued to intervene in
a number of these human rights lawsuits.75  The relationship between
foreign relations considerations and corporate culpability was more ur-
gent, direct, and high-stakes in the American occupation zone of postwar
Germany.  Critics have always said that political and economic pressure
from conservatives back home and from the West Germans persuaded
the British and American occupation powers to scuttle the policy of de-
cartelization and dismantling that would have permanently broken up
the industrial and financial empires.  Similar political pressures, it is said,
drove the Western allies to discontinue reparations and war crimes trials,
grant clemency to most convicted war criminals, and abandon pressure
on West Germany to try its own wrongdoers.  There is probably truth in
each of these claims, though they are well beyond the scope of an essay.
For now it is sufficient to offer the minimalist claim that the conjuncture
of unconditional surrender, widespread suffering in Germany, and a fear
of both Soviet expansionism and German military revival meant that se-
nior Western war crimes prosecutors were unlikely to have the last word
about the disposition of German big business and its leaders.76

D. A Second Nuremberg for Industrialists?  (Apr.–Oct. 1946)

On April 5, 1946, the chief prosecutors met, hoping perhaps to as-
sert control over the direction of events.  Shawcross came from London
to preside.  On the agenda were progress on the ongoing case and the
alternatives for a second international trial.  The chiefs were largely in
agreement on two points.  First, all accepted the need for speed in the
present trial and hoped that a second international trial would be
brought before the same court and by the same staff in the interests of
efficiency.  Second, they agreed that the defendants should be a small
group of business leaders; in this case, Shawcross spoke of a trial of per-
haps ten defendants.77

But while general consensus existed on these broader points, the
chiefs also agreed in their uncertainty about actually following through
with a second trial.  Shawcross led off by saying that the British had com-
mitted to the French for a second trial but that he personally doubted the
wisdom of the proposal.  Jackson stressed that the United States reserved
the right to withdraw from a second international trial and that the desig-
nation of Telford Taylor to lead further prosecutions did not mean they

74. 542 U.S. 692, 733 n.21 (2004).
75. See Sarei v. Rio Tinto, PLC, 487 F.3d 1193, 1198–99 (9th Cir. 2007) (discussing

State Department’s submission of letter discussing foreign policy implications of ATS
litigation); Doe v. Exxon Mobil Corp., 473 F.3d 345, 354 (D.C. Cir. 2007) (same).

76. The pressures are nicely summarized in Allen W. Dulles, Introduction:
Alternatives for Germany, in The Problem of Germany, supra note 71, at xi, xi–xxv. R

77. See Minutes of Chief Prosecutors Meeting, April 5, 1946, reprinted in Taylor,
Final Report, supra note 9, at 269–70 (1949). R
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would necessarily be in an international proceeding.  He also stressed
that the administrative and financial burden of the United States’s host-
ing the trial was unacceptably high.78  This was a deal-breaker, since no
other nation had funds and few German cities—aside from Berlin, where
a trial would be deep in the Russian zone—had habitable courtrooms,
lodgings, or office space.  The Soviets indicated support for trials, but
could give no details about defendants or timing.

Jackson, however, raised a surprising new concern by mentioning the
weakness of the case against Hjalmar Schacht, president of the
Reichsbank and Minister of Economics, and one of the defendants at the
first Nuremberg trial, which was then in full swing.  In August 1945,
Jackson had fought for the inclusion of Schacht, as he had for Krupp,
because of his emphasis on the economic case.  But by the autumn,
Jackson’s economic-case staffers—Shea, Deinard, and Murray Gurfein
(later the judge in the Pentagon Papers case)—had been forced out by
aides who did not appreciate the difficulty of the Schacht case, leaving
Jackson unprepared.  Even without the prosecutorial turnover, casual ob-
servers felt that Schacht had a fair chance at acquittal, in part because at
war’s end he had been found in detention at Dachau.79  Jackson cau-
tioned the other chiefs that if the Schacht case ended in an acquittal (as it
did), and especially if the court relied on broad reasons (as it did), it
would jeopardize future cases against businessmen.  The objection largely
missed the point; regardless of the weakness of the case against Schacht,
the industrialists would be charged with massive crimes against humanity
(slave labor), which nobody had alleged against Schacht.  But the prose-
cution’s poor showing against Schacht certainly weakened both Jackson’s
and Shawcross’s commitment to bringing seemingly unwinnable cases
later against businessmen.80  Nonetheless, beginning in May 1946, the
chief prosecutors yielded (at least for a while) to their heirs apparent,
Taylor, Jones, Dubost, and Zorya.  All four delegates consistently ex-
pressed support for another international trial for business perpetrators
but were unable to commit their governments.81

78. See id.; see also Cable from Jackson to Clay (Apr. 9, 1946), Taylor Papers, supra
note 36, at 20-1-3-34. R

79. See Taylor, Anatomy, supra note 27, at 382–91 (noting departure of Shea, R
Deinard, and Gurfein, and highlighting doubts about whether Schacht could be
considered a war criminal); see also Eyewitnesses at Nuremberg 56, 59 (Hilary Gaskin ed.,
1990) (quoting prosecutors Daniel Margolies and Bernard Meltzer respectively on
weakness in charges against Schacht).

80. Taylor, Anatomy, supra note 27, at 387 (discussing prosecutors’ deliberations over R
Schacht case and prospects for further industrialist trials).

81. See Full Minutes from Chief Prosecutors Meetings, May 15, June 6, and July 2,
1946, Nuremberg Administrative Files, United States National Archives and Records
Administration in College Park, Maryland [hereinafter NARA], at 153/1/84-1(II) (all
documents in NARA cited in this Essay are on file with the Columbia Law Review)
(discussing possibility of and framework for a second trial).  Note that all references to
material in the National Archives hereinafter are presented with the record group, box
number, and folder in short form, e.g. 153/1/84-1.
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Taylor knew he would have to sell Washington on the idea of a sec-
ond trial for industrialists.  His reports from summer 1946 reflect this,
with references to the strong French inclination to participate, the British
willingness to support the French, and the impatience of both Western
allies for an American commitment to a trial of industrialists.82  These
claims were not untrue, but they did shade the situation by presenting the
enthusiasm of Shawcross and Jones as if it were clear British policy.
Taylor also tried to calm Washington by alluding to quiet understandings
with the British to block the Soviet demand that a Russian judge preside
at a future trial.83  He made his arguments in his regular reports to the
staff colonels handling the matter for the Pentagon, and also in direct
approaches to their superiors.  He sent a breezy “Dear Howard” letter to
Howard Petersen, the youthful Assistant Secretary of War, emphasizing
how short an industrialists trial could be and how much the French
wanted it, while stating that the British were “definitely committed to pro-
ceed,” especially if the other Allies were in favor of a second trial.84  In
sending it, he presumably knew Jackson had already consulted with
Petersen’s boss, Secretary Patterson, who declared a second international
trial “highly undesirable.”85  In his report to Jackson, Taylor continued to
push for a second trial.  He admitted that the Secretary of State felt the
United States should not “instigate” a second trial “or participate . . . ex-
cept under circumstances which appear to be propitious for a speedy and
favorable outcome,” but he tried to persuade Jackson that the Secretary
felt the United States could not afford to be seen as obstructing a trial,
and “had better play along” if its allies “definitely want” a second trial and
are willing to meet American demands—namely that the Soviets not pre-
side and that the trial not be in Berlin.86

But Taylor’s lobbying could not conceal the fact that there was
strong opposition in Washington to an industrialist trial and that Jackson,
who had never made a secret of his skepticism, was a principal source of
that opposition.  By late May, the main part of the Nuremberg trial had
ended and Jackson was often away, but he remained head of the U.S.
delegation, and he expressed his opposition vigorously, to Truman,
Taylor, and likely many other officials in between.  As early as his May 13
report to the President, Jackson reiterated his concerns about a backlash

82. E.g., Memorandum from Telford Taylor to Robert Jackson, American
Participation in the Second International Trial of War Criminals (July 4, 1946), NARA,
supra note 81, at 153/1/84-2. R

83. See Memorandum from Telford Taylor to Robert Jackson, Draft of Cable to the
President Reporting on Second International Trial (July 25, 1946), NARA, supra note 81, R
at 153/1/84-2 (“The British are quite prepared to make a firm commitment with us that
neither of us will . . . vote in favor of a Soviet or a French judge.”).

84. Letter from Telford Taylor to Howard Peterson (May 22, 1946), NARA, supra
note 81, at 153/1/84-1(II). R

85. Taylor, Final Report, supra note 9, at 24 (quoting Patterson). R
86. Memorandum from Telford Taylor to Justice Jackson (June 27, 1946), reprinted

in Taylor, Final Report, supra note 9, at 282–83. R
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on future industrialist cases from the Schacht case—perhaps a sore sub-
ject for Jackson, since the perception was that the Nuremberg judges had
thought his own cross-examination of Schacht ten days earlier to be less
than stellar.87  He candidly continued, telling the President:

It has been proposed that the defendants be largely, if not en-
tirely, industrialists and financiers.  A trial in which industrialists
are singled out may give the impression that they are being pros-
ecuted merely because they are industrialists.  This is the more
likely since we would be associated in prosecuting them with the
Soviet Communists and the French Leftists.  The argument for
their trial is that unless industrialists are tried in a second inter-
national trial, they may escape all penalty.  But on this count the
American record is clear.  The United States proposed to indict
several of them along with the present defendants in this case,
and it was the unanimous vote of the three other nations which
defeated our suggestion.  I told the other three prosecutors at
the time that sentiment in my country would never understand
why industrialists were not prosecuted, but that the people of
my country would understand a three-to-one vote, and that I
should have to make public that fact.  I have made it a part of
the record here.  The fact is that some of the other prosecutors,
especially the French, are politically on the spot to take action.
We are not on any such spot.  The further answer to this is that
industrialists can be reached and punished through the
denazification program even though they are not tried
internationally.

I also have some misgivings as to whether a long public at-
tack concentrated on private industry would not tend to discour-
age industrial cooperation with our Government in maintaining
its defenses in the future while not at all weakening the Soviet
position, since they do not rely upon private enterprise.

Also, a trial directed solely against industry would empha-
size a weakness inherent in our joint prosecutions, but which we
have so far kept from becoming too embarrassing.  If we prose-
cute industrialists who provided Germany with tanks to invade
Poland, what about the Commissars who built tanks for Russia at
the same time to invade Poland?  Industrialists, in their defense,
would have the experience of this case to go by, and they are
likely to be better defended and to strike back more stridently
than has yet been done in the present trial.88

It would be unkind to hold Jackson’s candor against him.  He had
expressed concerns about the inefficiency and cost of a second trial for
months, and he had been open about his fears of a Russian role for a
year.  He also wanted to avoid blame, personal and national, for killing

87. See Taylor, Anatomy, supra note 27, at 387–91 (noting “Jackson’s weakness and R
inability to cope with Schacht”).

88. Memorandum from Robert H. Jackson to the President on American
Participation in Future International Trials of Nazi War Criminals (May 13, 1946),
reprinted in Taylor, Final Report, supra note 9, at 276, 277. R



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 34 18-MAY-09 9:15

2009] WHAT NUREMBERG REALLY SAID 1127

the proposed trial, and his memo included a pointed reminder that he
had pushed for a trial for Alfried Krupp the previous year.89  But he was
firmly opposed to an international trial, largely because of his disgust with
the Soviets, and perhaps also with the senior French prosecutor, Charles
Dubost, whom he felt was a Communist.90

By June, opposition to a second international trial had spread well
beyond Jackson and Patterson.  Petersen answered Taylor’s “Dear
Howard” letter with a “Dear Telford” letter that began:  “I am disturbed
by the course of events which you recite on the [proposed] international
trial.”91  Acting presumably on orders from Petersen, staff colonels in the
Pentagon prepared alternative draft language to rein in Taylor’s enthusi-
asm for an industrialist trial.92  Clay’s chief legal advisor, former Solicitor
General Charles Fahy—in other settings a supporter of Taylor’s—also op-
posed a second trial.  Fahy was soon recalled to Washington to serve as
Legal Advisor to Secretary of State Byrnes, who had been Clay’s boss in
the last year of the war.  Fahy expressed his opposition in a July 24 memo
to the Secretary, endorsing alternatives like zonal trials (which Taylor was
to lead), military trials conducted by the JAG, and political punishment
by a denazification program.  Byrnes annotated the memo with a request
“For the President—I wish to discuss [this] with him before I leave [for
Europe],” and presumably he did.  Secretary of War Patterson was given a
copy of the Fahy memo, which he forwarded to his Assistant Secretary
Petersen with the notation:  “Secretary Byrnes gave me this paper on fur-
ther international trials in Germany.  President approves of this paper.”93

In short, by late July the proposal for a second industrialist trial was dead,
rejected at the highest levels, though Taylor did not know it yet.

As for the supposed British commitment with which Taylor had
hoped to entice his superiors,94 Shawcross did support a second trial for
industrialists, and after conferring with Taylor he wrote a supportive let-
ter to Jackson.95  But as Attorney General, Shawcross was not even a mem-

89. Id. at 276.
90. Smith, Reaching Judgment, supra note 44, at 54–57 (noting Jackson’s hostility to R

Russian role a year before, in negotiations for first Nuremberg trial); Taylor, Anatomy,
supra note 27, at 99 (describing Jackson’s hostility to Russians); id. at 102–03, 124, 633 R
(describing Jackson’s hostility to Dubost).

91. Letter from Howard Petersen to Telford Taylor (June 17, 1946), NARA, supra
note 81, at 153/1/84-1(III).  Taylor otherwise apparently enjoyed an excellent working R
relationship with Petersen. Taylor, Final Report, supra note 9, at 34. R

92. See Memorandum from Colonel Damon Gunn to Colonel McCarthy (July 26,
1946), NARA, supra note 81, at 153/1/84-1(II) (urging delay in industrialist trial). R

93. Letter from Robert F. Patterson to Howard Petersen (July 24, 1946), NARA, supra
note 81, at 153/1/84-1(II) (forwarding Letter from Charles Fahy to James Byrnes (July 24, R
1946)).

94. See Memorandum from Telford Taylor to Robert Jackson (July 25, 1946), NARA,
supra note 81, at 153/1/84-2 (“The British have decided that . . . they had better go ahead R
and participate in a second trial.”).

95. See Letter from Hartley Shawcross to Robert Jackson (July 25, 1946), NARA, supra
note 81, at 153/1/84-2 (urging “immediate action” in preparation for second trial). R
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ber of the Cabinet.  His support, the enthusiasm of left-wing MPs like
Elwyn Jones, and the acquiescence of Foreign Office civil servants like
Dean were more than offset by the hostility to another international trial
from senior figures in the Cabinet, the opposition Conservatives, the se-
nior civil service, and authorities on the ground in Germany.  Indeed, as
early as June 1945, military authorities had adopted the narrowest possi-
ble terms of reference for British non-Nuremberg war crimes trials.  Even
aside from the British skepticism about innovative trial programs,96 there
was the problem of the Soviet role in a four-power trial.  Shawcross may
have felt the difficulties with Soviet participation were manageable, but
powerful turf warriors like Foreign Secretary Ernest Bevin were going to
have a decisive voice in any British decision, and Bevin’s wariness of mul-
tilateral efforts with the Soviets was in accord with that of the Truman
Cabinet.  Shawcross was overruled, just as Taylor had been, and with their
respective foreign ministers Bevin and Jimmy Byrnes discussing the mat-
ter, there was no way for Taylor to shade the story.97  In other words,
although U.S. opposition was sufficient to kill the idea of a second trial
for industrialists, the British would almost surely have killed it too.

Taylor was given his orders a few days later.  Petersen cabled on July
27 to say that a second international trial for businessmen would be
“highly undesirable,” that a committee of three, including the Secretaries
of War and State, had discussed it, and that Secretary Byrnes was “strongly
opposed.”98  Taylor was summoned to Paris to meet Byrnes, who was at-
tending the watershed Council of Foreign Ministers meeting to discuss—
as the cable ominously put it—the “Russian proposal that [the] next
phase of [the] trials include trials of capitalists and industrialists.”99  It is
likely Taylor was told once and for all that the United States would not
participate in a second trial, absent a tsunami of support for a trial from
London, which a smart operator might also hear as an invitation to create
a storm.  The best Taylor could do was to lobby his friend and early boss,
New Deal icon Benjamin Cohen.  But Cohen was now working in the
State Department as counselor to Byrnes, and the effort may not have
even been intended to have Byrnes revisit the decision.100  Taylor was
probably also told that the decision should be kept quiet and that pub-
licly U.S. policy would remain to wait for the results of the first trial
before deciding whether to hold a second trial for industrialists.

Yet even with this, the decision about an international trial for indus-
trialists was not final.  In the Pentagon, staffers seized on the presidential

96. Bloxham, No Second Trial, supra note 49, at 60 (describing initial British R
reluctance to have second trial for industrialists).

97. Elwyn-Jones, In My Time, supra note 49, at 127; Bloxham, No Second Trial, supra R
note 49, at 53. R

98. Cable from Howard Petersen to Telford Taylor (July 27, 1946), NARA, supra note
81, at 153/2/85-1. R

99. Telegram from Military Gov’t to Telford Taylor (July 30, 1946), Taylor Papers,
supra note 36, at 20-1-3-34. R

100. Taylor, Final Report, supra note 9, at 279–82. R
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endorsement for zonal trials and ignored a French proposal forwarded by
Taylor that perhaps the four powers could divvy up the perpetrators by
type.101  In the end, the Allies never affirmatively decided not to hold a
second trial for industrialists.  The idea just withered away.  Taylor was
unable to find foreign (meaning British) pressure sufficient to change
hostile thinking in Washington.  While he waited for the first trial to end,
he prepared for U.S. zonal trials.  By early September 1946, senior staff
foresaw that American zonal trials against industrialists would replace
rather than complement an international trial.102  The public and other
national delegations had still been told nothing, and there was still the
theoretical possibility that something about the IMT judgment might
prompt Washington to change course.

Nevertheless, the Nuremberg judgment (September 30–October 1)
became the catalyst for the postponed decision to start zonal trials.  A
week after the judgment, Jackson released a final report to the President
in which he forcefully supported zonal but not international proceedings.
For practical purposes the report buried the second trial idea.  Jackson
reminded readers that he was “at all times candid to the point of being
blunt”103 in expressing U.S. concerns about costs and delays, though he
diplomatically omitted his distrust of Soviet participation.  Anticipating
criticism, he reviewed the Krupp affair and recalled that the United States
had instantly sought to add Alfried Krupp to the first trial when the case
of Gustav Krupp, Alfried’s father, was severed, while the other three Allies
unanimously opposed that inclusion:  “[I]f they were unwilling to take
the additional time necessary to try industrialists in this case, it does not
create an obligation on the United States to assume the burdens of a
second international trial.”104

Argued with Jackson’s customary vigorous prose, the report was
probably directed less at convincing the President and more at reassuring
himself and his aides that nothing in the IMT judgment—even the ac-
quittal of Schacht—should alter the decision to hold only zonal trials.
The report was also clearly aimed at public and international opinion.
Jackson urged that “[t]he quickest and most satisfactory results will be
obtained . . . from immediate commencement of our own cases accord-
ing to plans which General Taylor has worked out in the event that such
is your decision.”105  Those plans called for a balanced program of prose-

101. Telegram from Telford Taylor to Robert Jackson and Howard Petersen (Aug. 5,
1946), NARA, supra note 81, at 153/1/84-2. R

102. See, e.g., Drexel A. Sprecher, Joinder of Defendants and Scheduling of First Few
Trials of Nazi Industrialists 3 (Sept. 6, 1946), Gantt Papers, supra note 36, at box EE R
(assuming industrialists would be tried in American zonal courts rather than multinational
courts).

103. Report of Robert H. Jackson, United States Representative to the International
Conference on Military Trials, London 1945, at 432, 436 (U.S. Dep’t of State, Pub. No.
3080, 1949).

104. Id.
105. Id.
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cutions, featuring, he thrice emphasized, industrialists and financiers.
The President replied with a public acknowledgment of the report, but
no mention of withdrawing from or rejecting an international trial.106

A week later Jackson all but made clear that he had won in a cable to
Taylor.  He began by telling Taylor somberly that the President had ac-
cepted his resignation:  “[T]he task from now on is yours and is a heavy
one . . . . No announcement had been made” about “future international
trials. However I see no indications of any change in the views that I out-
lined to you in Nurnberg. Good luck and regards.”107

In time, the French again raised the issue of an international trial,
chiefly for industrialists, but by then the U.S. government reacted as one
might to the hazy recollection of a long-ago promise.  By that date,
January 22, 1947, a trial had begun of leading Nazi doctors and of a field
marshal who had coordinated slave labor, and charges had been filed
against Nazi legal officials and SS leaders.108  The first case against indus-
trialists was in the final stages of preparation.109  So it was that the plan
for a proposed international trial for industrialists died but did not drag
down with it all hope for prosecuting Nazi business leaders.  Instead of
one multinational trial of a half dozen industrialists, the possibility of
many trials of many industrialists lay open.  Legal decisions then, at least
for the moment, would be made entirely by the United States—chiefly
Taylor and his staff—so an examination of their thinking is critical.

II. ALTERNATIVE THEORIES FOR TRYING BUSINESS PERPETRATORS

A. The Challenge for Prosecutors (May–June 1946)

Following his May 1946 return from a recruiting trip to the States,
Taylor began preparing for zonal trials of potentially hundreds of major
perpetrators.  His staff, which began with Drexel Sprecher and a few
other colleagues at Nuremberg who could be persuaded to sign up for
another hitch, grew to hundreds (including nonlawyers) in June, when a
bottleneck in Atlantic shipping eased.110  Using trusted friends like
Charles Horsky, who had followed him as law clerk for Judge Augustus N.
Hand and become a protégé of Jackson, and Colonel David (“Mickey”)

106. Id. at 435–36 (mentioning industrialists and financiers three times); Letter from
Harry S. Truman to Justice Jackson (Oct. 17, 1946), reprinted in Public Papers of the
Presidents of the United States:  Harry S. Truman, 1946, at 455 (1962).

107. Cable from Robert H. Jackson to Telford Taylor (Oct. 17, 1946), Taylor Papers,
supra note 36, at 20-1-3-34. R

108. United States v. Brandt (Medical Case), 1 T.W.C., supra note 7, at 1, 2 (1947); R
United States v. Altstoetter (Justice Case), 3 T.W.C., supra note 7, at 1, 5 (1947); United R
States v. Pohl, 5 T.W.C., supra note 7, at 193 (1947). R

109. See Substance of Note Addressed by Embassies London, Moscow, and Paris to
British, French, and Soviet Governments (Jan. 22, 1947), reprinted in Taylor, Final Report,
supra note 9, at 285; see also the discussion of the final preparation for industrialist trials, R
infra notes 282–293 and accompanying text. R

110. The growth in size of the staff is described in Taylor, Final Report, supra note 9, R
at 14–15.
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Marcus of the War Department to comb Wall Street, Washington agen-
cies, and Ivy League schools to find and vet applicants, Taylor was able to
staff his program, but only rarely with seasoned business litigators who
read German.  He divided lawyers and investigators into teams arranged
by subject matter.  Soon there were six teams—one each for medical
crimes, military, SS, and general research, and two for economic cases,
divided between a team for Farben and Krupp and a team for other firms.

For evidence, investigators traveled to France, other liberated coun-
tries, and throughout the French, British, and, when permitted, Russian
zones of Germany and Austria.111  They gathered documents and state-
ments, and sometimes arranged for witnesses to come to Nuremberg.  By
late July, Sprecher was proposing that the Americans ask the British to
extradite four high-level industrialists (Otto Steinbrinck plus heads of
Mannesmann, Deutsche Bank, and Degussa) in their custody, and that it
offer three industrialists in return, including Heinrich Koppenberg from
Junkers; perhaps the rumor on the ground was that the British might join
the Americans in business trials.112  Back in the United States, investiga-
tors examined the mountains of documents that had been compiled in
Washington during the war, or brought there afterward upon being cap-
tured, especially pertaining to the Wehrmacht and to I.G. Farben.113

The first briefs about particular firms and industries date from these
weeks as well.  Charles Lyon worked with co-counsel Drexel Sprecher and
investigator Alfred Booth to circulate a brief entitled “The War
Criminality of Friederick Flick” on July 8 and others in the group helped
prepare a brief on “The Leadership Principle (Fuehrerprinzip) and
German Economy.”114  And the evidence continued to pile up.  Docu-
ments at Nuremberg were organized into several series denoting material
relating to broad areas of Nazi activity, such as military, party, and SS.
Though it is only a crude measurement, the Nuremberg Industrialist
(NI) series containing documents about industrial and economic of-
fenses and offenders came to be the largest series by more than a factor
of two with over 15,000 items, many of them lengthy business records.115

Over the summer, Major Walter Rapp took charge of interrogations and

111. For Paul Gantt’s reports from May–July about suspects, witnesses, and documents
to be found in Austria, see Gantt Papers, supra note 36, at box EE. R

112. Memorandum from Drexel Sprecher to Telford Taylor, Exchange with the
British of Persons for ‘War Crimes Purposes’ (July 24, 1946), Gantt Papers, supra note 36, R
at box EE.

113. See William Zeck, Remarks Regarding the Subseq Unit Proceedings Division Etc.
4, 7 (Aug. 15, 1946), NARA, supra note 81, at 153/2/85-1 [hereinafter Zeck, Remarks] R
(alluding to work of Document Center in Washington assembling dossiers and documents
for use in Nuremberg prosecutions).

114. Memorandum from Drexel Sprecher & Charles Lyon, The War Criminality of
Friederick Flick (July 8, 1946), Gantt Papers, supra note 36, at box EE; Memorandum from R
Drexel A. Sprecher et al., The Leadership Principle (Fuehrerprinzip) and German
Economy (June 22, 1946), Gantt Papers, supra note 36, at box OO. R

115. Taylor, Final Report, supra note 9, at 18; U.S. Military Tribunals, Documents: R
Staff Evidence Analyses, NI Series (1948) .
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implemented more effective protocols, and the volume of interrogations
was significantly stepped up.116

With all this new information, the lists of possible defendants grew
longer.  In April, Rapp had prepared for Taylor a list of twenty-nine lead-
ing German targets, most drawn from industry.117  By late July, one lead-
ing list from July 30 contained close to a thousand names with details
about party affiliations, membership in various industrialist or SS fund-
raising groups like the Keppler Circle or the Himmler Fund, and present
location if known; a shorter, more focused version of the same document
was circulated two days later with the names of seventy-two figures.118  In
August, a longer list of almost 5,000 persons of interest was circulated to
POW and civilian internment camps.119

Yet so great was the number of dirty corporations and businessmen
that many, even potential “major perpetrators,” just slipped through the
cracks or were viewed as merely in the second tier of guilt.  Consider
Daimler-Benz, one of many huge companies that used slave labor, and far
from the worst offender.120  According to a standard account,121 it used
many tens of thousands of forced laborers for years.  Many were Russian,
but others were from all over Europe, including thousands of French
POWs.  Women were forced to work in company-run brothels for other
workers.  The firm competed with other companies to obtain Jewish slave
labor from Sachsenhausen and Ravensbrück concentration camps for its
Genshagen plant, from Mauthausen for a plant near Vienna, from Belzec
for its Rzeszow facility, and then, when Rzeszow was evacuated to Kamenz
in Germany, from Gross-Rosen and Flossenbürg.  Near the end of the
war, a few survivors from the Genshagen plant were taken to a gas cham-
ber for execution (this one time, the machine broke), while at Kamenz,
SS doctors allegedly murdered sixty to seventy slaves.  For these horrors,

116. Taylor, Final Report, supra note 9, at 58–62.  Earlier in the first trial, Rapp had R
worked for the Taylor-Calvocoressi group on military prosecutions, and he would later
return to Nuremberg as head of all interrogation and evidence.  Taylor, Anatomy, supra
note 27, at 240, 291. R

117. Walter Rapp, Glossary of Nazi Personalities for Future Prosecution (Apr. 18,
1946), NARA, supra note 81, at 153/7/86-2. R

118. Office of the U.S. Chief of Counsel, List of Leading Industrialists, Financiers, and
Economic Figures in Nazi Germany (July 30, 1946), Gantt Papers, supra note 36, at box R
OO; Office of the U.S. Chief of Counsel, List of Leading Industrialists, Financiers, and
Economic Figures in Nazi Germany Who May Be Subject to Prosecution Under Control
Council No. 10 (Aug. 1, 1946), Gantt Papers, supra note 36, at box OO [hereinafter List of R
Industrialists]; D.A. Sprecher, Classification by Functional Economic Groups of the 72
Possible Defendants on the List of 1 August 1946, Excluding the Leaders of Krupp and I.G.
Farben (Aug. 8, 1946), Gantt Papers, supra note 36, at box EE.  In between, on July 31, R
prosecutors circulated a third list containing 124 names, not only from industry but SS,
ministerial, and party ranks as well.  Office of the U.S. Chief of Counsel, Untitled List of
Potential Defendants (July 31, 1946), Gantt Papers, supra note 36, at box OO. R

119. Taylor, Final Report, supra note 9, at 54–55. R
120. Bellon, supra note 39, at 231–58. R
121. The facts in this paragraph are taken from id. at 240–52.
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there was no talk of Daimler as the subject of a special trial; its offenses
were small compared to Farben, and there were hundreds of companies
that had committed comparable crimes.  Exactly one of its managers,
Max Wolf, appeared on the August 1, 1946, list of seventy-two potential
business defendants, but he ultimately was not tried.122

Other companies took more active steps to fend off criminal liability,
though in hindsight their efforts probably were unnecessary.  Siemens,
for instance, commissioned board members in the summer of 1945 to
comb through company records and prepare narratives advancing the
outlandish claim that the company “had remained scientific, apolitical,
peaceful, oppositional, and worker friendly.”123  Whatever the reason, a
year later only three of its executives appeared on the list of possible de-
fendants.  Next to each name was an entry noting the firm’s use of slave
labor from Auschwitz and Sachsenhausen.124  None of the three was
tried.

All along, the expectation seems to have been that such people
would be tried later, if at all, by denazified German courts or by courts in
nations where the facilities were located.  Certainly the Allies did not in-
tend to have an open-ended or long term trial program; with the liber-
ated nations having tried their leading targets (Laval in France, Quisling
in Norway, Frank in Czechoslovakia, and soon Loehr in Yugoslavia), in-
side Nuremberg it might have seemed as if only the United States was
holding major trials at all.  Accordingly, by spring 1947, when it was clear
that his trial program would be of limited duration and that he would
have to start all remaining trials within calendar year 1947, Taylor tried to
jump-start other jurisdictions.  In addition to his staff’s regular communi-
cations with, and pressure on, their British counterparts, Taylor adopted
a staff proposal to help other jurisdictions, especially in the American and
British zones, by setting up a Special Projects Division to support trials
and assemble dossiers to accompany the anticipated transfers.125  Despite

122. For Wolf’s appearance on the August 1 list, see List of Industrialists, supra note
118. R

123. Wiesen, supra note 32, at 38. R
124. List of Industrialists, supra note 118. R
125. See Herman Lang, History of the Special Projects Division from June 1947 Until

End of August 1948 (Aug. 31, 1948), Gantt Papers, supra note 36, at box E [hereinafter R
Lang, History] (describing creation and activities of Special Projects Division);
Memorandum from Benjamin B. Ferencz to Telford Taylor, Denazification of War
Criminals (Mar. 22, 1947), Gantt Papers supra note 36, at box GG  (suggesting creation of R
committee “consisting of one member of the Public Safety Branch, one member of the
War Crimes Branch, and one member of the Office of Chief of Counsel” to consolidate
and turn over evidence); Memorandum from Paul Gantt to Josiah DuBois and Benjamin B.
Ferencz, Activities of the Special Projects Division (May 12, 1948), Gantt Papers, supra note
36, at box I (preparing four or five ambitious, Nuremberg-style cases to be handed over to R
German prosecutors in Ministries of Justice in Laender in American zone).  Many of the
dossiers prepared by the unit are in Gantt Papers, at boxes I and J.  For Taylor’s awareness
even at the outset that the American program was to be of limited duration, see
Memorandum from Telford Taylor to Deputy Military Governor, OMGUS [General Clay],
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these overtures, he found little interest elsewhere in trying businessmen
or other significant figures.

It was worse than that:  According to one estimate, the reauthorized
German courts of the American zone—the courts that the Special
Projects unit naturally hoped to work with—tried 5,228 persons for war-
time German-on-German crimes in this period, of whom only 100 were
charged with murder, eighty-three convicted, and three executed.  Noto-
rious Foreign Office official Franz Rademacher, who negotiated the
handover of Jews from Germany’s satellites, was granted bail and
promptly disappeared.  Under a series of amendments, “acceleration of
processing” and “expediting procedure” meant fewer cases investigated
or charged, and the shrinking numbers of convicted men and women
had their sentences shortened or commuted altogether.126

In their zone, British officials managed to achieve even less.  Their
“Operation Fleacomb” led to the speedy release of most suspects by sum-
mer 1947, and their policy of requiring that German courts in their zone
be closely supervised meant that British indifference legitimated German
indifference.127  Neither British nor local courts wanted to fill their mod-
est “Old Lace” prosecution program with detainees from the American
Special Projects Division.  Above all, British authorities avoided economic
cases; having extradited Krupp and a handful of other industrialists from
their zone to the American zone, they did little more.  Not surprisingly,
German enforcement was the worst of all.  The German court that tried
five officials from Degesch, the company controlled by Farben that pro-
duced Zyklon B for Auschwitz, which was so big a customer that it ac-
counted for seventy percent of all Zyklon sales in 1943, initially acquitted
all five on the theory that they had no idea what they were doing and that
“[m]illions of people had been saved by Zyklon B gas from typhus and
other epidemics.”128

All of this lay in the future, however.  In the summer of 1946, the
challenge for American prosecutors was more urgent than winding down
an ongoing program; it was how to start the program, and the questions

Program of War Crimes Trials to be Brought by the Office of Chief of Counsel for War
Crimes Before the Military Tribunals (Mar. 14, 1947), Gantt Papers, supra note 36, at box R
K [hereinafter Taylor, Program of Trials].  For Taylor’s long-running efforts to get the
British to initiate their long-postponed trial of the leading German generals, see Bower,
supra note 55, at 347–48 (describing pressure on British counterparts); Bloxham, No R
Second Trial, supra note 49, at 48–54 (recounting Taylor’s desire to hold additional trials R
and British reluctance).

126. See Bower, supra note 55, at 295 (providing total numbers and information R
about Rademacher); Memorandum from Karl A. Shafer to Telford Taylor, Monthly
Denazification Report, March (May 12, 1948), Gantt Papers, supra note 36, at box I R
(referring to changes meant to wind down U.S. denazification program).

127. See Paul Julian Weindling, Nazi Medicine and the Nuremberg Trials 103 (2004)
(discussing British indifference and “Operation Fleacomb”).

128. Bower, supra note 55, at 295 (citation and internal quotation marks omitted) R
(discussing acquittals in Degesch case).  For further discussion of this case, see infra notes
543–546 and accompanying text. R
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were legal more than evidentiary or political.  Surrounded by businesses
and businessmen whose crimes were immense and numbers far too large
to permit more than a handful to be tried, the Americans needed legal
theories that might allow the worst of the worst to be tried efficiently and
fairly.

B. The Draft Indictment of June 4, 1946:  The Theory of Conspiracy Liability

The first attempt at a prosecution theory for the business cases came
from Drexel Sprecher.129  A progressive from Wisconsin and a graduate
of Harvard Law School, Sprecher had worked for the National Labor
Relations Board and made himself into an expert on the Nazi persecu-
tion of trade unionists.  He had arranged a quick appointment to the
Office of Strategic Services (OSS) in order to get to Nuremberg with the
first wave of prosecutors, and his enthusiasm had caught Jackson’s eye.
In January 1946 he was allowed to present the case in chief against two
Nuremberg defendants, von Schirach and Fritzsche, the only staff prose-
cutor given that honor.130  By then, Sprecher had already signed on to
stay for later trials, and for a while he was the interim supervisor of the
fledgling program.  He might have hoped to be named chief prosecutor,
but he stayed on agreeably after being passed over and soon earned the
trust of Taylor, who relied on him in a variety of senior roles on the eco-
nomic cases.  In February, when it was likely that Taylor would accept the
position of Chief of Counsel but was traveling, Sprecher reported to
Jackson on his group’s work, saying:  “Following Col. Taylor’s direction,
we have been concentrating on a future case against Nazi industrialists” as
well as high-level military commanders.131

In his new draft, Sprecher took eight Nazi industrialists—seven
whose names were listed in the May 15 deputies’ meeting, plus Wilhelm
Keppler, a Foreign Office economic official and a fundraiser for and
close advisor to Hitler—and tried to fit them into an indictment modeled
“almost slavishly” on the IMT indictment.132  Using the first indictment as

129. Personal information about Sprecher is drawn from a series of interviews the
present author had with him and from interviews with several of his colleagues.  Details can
also be found in Drexel A. Sprecher, 1 Inside the Nuremberg Trial 51–53 (1999)
[hereinafter Sprecher, Inside] (recounting his early experiences at OSS).  Sprecher’s
service as acting head of the subsequent proceedings division is confirmed in, e.g., 2
Sprecher, Inside, supra, at 728; Taylor, Final Report, supra note 9, at 11 n.40, 13 n.42; R
Memorandum from Robert Jackson to Drexel Sprecher, Proposals for a Joint Team of
Present OCC Personnel for Work on Subsequent Trials of War Criminals (Nov. 29, 1945),
Taylor Papers, supra note 36, at 20-1-3-34 [hereinafter Jackson, Joint Team]. R

130. His two presentations in the first Nuremberg case are found in 5 T.M.W.C., supra
note 45, at 282–304 (Schirach), and 6 T.M.W.C., supra note 45, at 53–73 (Fritzsche), and R
are briefly surveyed in Taylor, Anatomy, supra note 27, at 267–68. R

131. Jackson, Joint Team, supra note 129; Memorandum from Drexel Sprecher to R
Robert Jackson, Progress in Subsequent Proceedings (Feb. 14, 1946), Taylor Papers, supra
note 36, at 20-1-3-34. R

132. Drexel A. Sprecher, Memorandum:  Preliminary Draft of a Possible Indictment
Against Eight Economic and Political Leaders of Nazi Germany (June 6, 1946), Gantt
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a model allowed Sprecher’s colleagues to study whether the familiar
Nuremberg language would help with the new problem of industrialists.
It also had the advantage of yielding a draft that could be used without
new negotiations in an international trial against businessmen, should
the Allies decide to allow a second trial.  The draft was unfinished, with
blanks where some of the charges should appear, and it clearly was not
meant to be exhaustive or innovative.  On the contrary, by closely track-
ing the IMT indictment, it contained many of the flaws of the hastily
drawn original.  Sprecher said so in his covering memorandum, cheer-
fully admitting that the treatment of institutional actors was “primi-
tive.”133  But the draft likely had the effect of stimulating discussion of
how industrialists could be charged.

Under the London Charter and its Annex, which created the legal
framework for the IMT, persons could be charged under three different
theories.  First, they could be charged as individuals for committing a sub-
stantive crime or crimes, as all twenty-four defendants were in the ongo-
ing IMT for at least one crime.134  Second, they could be charged as indi-
viduals for participating in a criminal conspiracy; thus, all twenty-four
original defendants at Nuremberg were charged with Count One, con-
spiracy.135  Third, it was possible, though the matter was unresolved for
many months, that they could be tried in this same proceeding as mem-
bers in a criminal organization based on their membership in one or
more of the six indicted organizations that were being tried concurrently:
the SS, the SD and Gestapo, the Leadership Corps of the Nazi Party, the
Reich Cabinet, the SA or Brownshirts, and the General Staff and High
Command.136

Using the first theory, Sprecher’s draft proposed to charge the de-
fendants with straightforward substantive crimes (crimes against peace,
war crimes, and crimes against humanity).137  Under the second theory, it
charged the defendants with Count One, the common plan or conspir-
acy, just as each of the twenty-four original defendants in the ongoing
IMT was charged.138  Since the filing of the original Nuremberg indict-
ments in October 1945, twenty-eight Japanese leaders had also been in-
dicted in late April on an international indictment that emphasized con-
spiracy liability even more thoroughly.  The Tokyo Indictment contained

Papers, supra note 36, at box R [hereinafter Sprecher Indictment] (enclosing June 4 R
indictment).

133. Id.
134. London Charter, supra note 52, art. 6 (listing crimes for which individuals could R

be tried).
135. Id. (stating that all participants in “common plan or conspiracy” to commit

aforesaid crimes were also criminally responsible).
136. Id. art. 10 (allowing for membership charges); see also Diary of Francis Shea,

supra note 41, at July 2, 1945 (describing confused exchanges among negotiators in R
London Conference).

137. Sprecher Indictment, supra note 132, at 10–17. R
138. Id. at 2.
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separate counts for conspiracies to commit crimes against peace, murder,
atrocities against POWs, and other war crimes.139

By summer 1946, it must have seemed obvious that conspiracy was a
cornerstone of international justice.  It had been part of the U.S. policy
from the beginning, predating by many months the commitment to hold
an international trial.  First conceived by Colonel Murray C. Bernays, a
New York securities lawyer who was working in the War Department, con-
spiracy was proposed as the answer to the sheer volume of devastation, on
one hand, and the shortage of individualized documentary evidence, on
the other.  In early autumn 1944, it had been Bernays who first convinc-
ingly put forth the argument that a conspiracy charge could be used to
connect Nazi leaders with acts spanning a continent and a dozen years.140

Conspiracy doctrine has sometimes, perhaps often, been abused by
hungry prosecutors and lax courts.  Justice Jackson’s most famous judicial
opinion in this area shows he knew this as well as anyone.141  The crime
of conspiracy can be too vague, allow unreasonable evidentiary and pro-
cedural advantages to prosecutors, create penalty enhancements such
that in some instances the conspiracy is punished more seriously than the
successful completed act, criminalize behavior that is primarily mental,
and implicate fringe participants.142  These are all familiar complaints
from civil liberties lawyers in the United States and from continental legal
experts, and German counsel advanced most of them at Nuremberg.

These objections were largely unjustified at Nuremberg, however.
For the Bernays plan was not aimed at fringe participants, nor was it an
attempt to punish mental behavior without any underlying crime having
been completed.  Rather, it was a procedural device to ensure successful
prosecution of the most notorious German war criminals.  Recall that
Bernays was writing in 1944, when the uniformed military lawyers and the
fledgling United Nations War Crimes Commission were concluding that
they might never be able to make good cases against many people in-
volved in the Third Reich.  In other words, Bernays did not devise his

139. Counts 1–5 of the fifty-five count Tokyo Indictment charge different conspiracies
to commit crimes against peace, while 37–38, 44, and 55 allege various conspiracies to
commit murder and war crimes.  International Military Tribunal for the Far East
Indictment (Oct. 6, 1945), reprinted in 1 The Tokyo War Crimes Trial 1 (R. John
Pritchard & Sonia Magbanua Zaide eds., 1981) [hereinafter T.W.C.T.].

140. Memorandum from Colonel Murray Bernays, Trial of European War Criminals
(Sept. 15, 1944) [hereinafter Bernays Memo], reprinted in Smith, Road to Nuremberg,
supra note 28, at 33, 33–37; see also Bradley F. Smith, The Road to Nuremberg 50–53 R
(1981) [hereinafter Smith, Road] (describing how Bernays used conspiracy liability theory
to approach complex criminal cases at Nuremberg); Taylor, Anatomy, supra note 27, at R
35–36 (describing Bernays’s approach to organizational guilt).

141. See Krulewitch v. United States, 336 U.S. 440, 445–58 (1949) (Jackson, J.,
concurring) (“[L]oose practice as to this offense constitutes a serious threat to fairness in
our administration of justice.”); see also Lutwak v. United States, 344 U.S. 604, 620, 622–23
(1953) (Jackson, J., dissenting) (applying concerns from Krulewitch).

142. See Krulewitch, 336 U.S. at 445–48 (Jackson, J., concurring) (describing problems
with conspiracy charges).
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broad conspiracy theory as a catch-all charge to reach figures such as
Hermann Rauschning, the famous early Nazi leader who had left his post
in 1934 and defected to the West.143  Rather, Bernays recognized that
prosecutors might not be able to secure a conviction against even a defen-
dant as notorious as Hermann Goering without using a conspiracy
charge.  For Bernays foresaw that even so prominent a Nazi had only par-
ticipated in acts where an ordinary criminal charge—murder or theft or
expulsion—might well be unwinnable.  A conspiracy charge, however,
would not be.

Bernays’s conspiracy defendants were to be persons who had com-
mitted significant acts.  The advantage of conspiracy was largely eviden-
tiary.  It allowed prosecutors to use each conspiracy defendant’s hearsay
statements against the others, along with other similar advantages.  This
was crucial at a time—spring and summer 1945—when it was far from
clear that lawyers would be able to document, almost down to the hour,
where many of the major perpetrators were every day.  By allowing Allied
planners to knit complicitous defendants together without proving every
factlet, the conspiracy doctrine offered an answer to their greatest legal
concern, while avoiding the problem of charging those conspirators who
had done nothing.  Convinced by Bernays, American policymakers
adopted conspiracy almost immediately, and the Allies accepted it with-
out demurrer in early May 1945, well before the rest of the tribunal’s
jurisdiction and procedures were finalized.144

Yet when Sprecher prepared his draft indictment a year later, it was
already apparent that there were problems with using conspiracy in an
international trial.  The difficulties went beyond the novelty of conspiracy
to the civil lawyers; French and Soviet negotiators had already accepted
the charge as a basis for international trials, as both they and others from
outside the common law (China and the Netherlands) had for the Tokyo
trial which had begun a few weeks earlier.  Nor was the problem that
conspiracy did not appear as a crime in German law and that applying it
to Nazis might constitute a violation of the nulla poena sine lege princi-
ple or the ban on ex post facto punishment.  While this argument has
seemed persuasive to critics ever since the Nuremberg tribunals, there
was in fact precedent in pre-Nazi German law for applying conspiracy-like
principles to punish organizations and groups.145  Not only did prosecu-
tors point this out when challenged at Nuremberg, but Justice Jackson
even referred to German use of conspiracy law years afterward in a

143. Once safely in exile, he wrote a controversial best-seller attacking Hitler.
Hermann Rauschning, The Revolution of Nihilism:  Warning to the West (E.W. Dickes
trans., 1939).

144. Smith, Reaching Judgment, supra note 44, at 39. R
145. Harry Phillimore to Jackson, cover note (Feb. 4, 1946), attaching Memorandum

from Dr. Braun to Maxwell Fyfe, From the Body of Judgements of the German Supreme
Court, The Reich Court (Reichsgerich), Regarding Criminal Organizations (Feb. 3, 1946),
Taylor Papers, supra note 36, at 20-1-2-20. R
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Supreme Court opinion on a domestic criminal matter, obiter dicta, pre-
sumably just to underscore the point.146

On the contrary, the chief legal problem with the Nuremberg con-
spiracy charge was its hurriedly drafted definition in the London
Agreement, which listed conspiracy twice, both within Article 6(a) as a
part of crimes against peace and also as a separate free-standing addition
to Article 6.  The Agreement also defined the predicate crime against
peace with preparatory language of conspiracy liability.147  The resulting
text left it unclear whether conspiracy applied only to crimes against
peace or included war crimes and crimes against humanity as well, and
whether conspiring to commit crimes against peace constituted the predi-
cate act of crimes against peace, or a conspiracy to commit that act, or
both.

The issues of proof associated with conspiracy were equally large.
Neither political movements nor dictatorial governments fit neatly within
lawyers’ notions of a conspiracy.  A nation’s foreign policy, however racist,
imperialistic, and murderous, does not fit the ordinary model of a con-
spiratorial decision adopted in a stealthy meeting.  Indeed, the conspir-
acy model risked focusing the court’s attention on looking for such a
series of decisions and the paper trail proving it, rather than on the un-
paralleled barbarities that Western public opinion plainly hoped would
be addressed.148

By late May 1946, the judges in the IMT had suggested some of their
legal concerns about conspiracy in Count One.149  Did the London
Charter authorize a charge of conspiracy to commit crimes against hu-
manity, and if so would they include prewar atrocities in Germany?  As for
conspiracy to commit crimes against peace, given that Nazi and military
leaders met all the time, which of their meetings triggered or illustrated
the criminal conspiracy to commit aggression?  Did the conspiracy begin
around the time of the seizure of power in 1933?  At the Party’s earliest
manifesto in 1920 setting out the shared aims?  From the first steps
against the Rhineland or Austria or Czechoslovakia?  Would liability for
all official acts since that time, committed by any of the perpetrators, be
imputed to every other conspirator, even the latecomers and those who
opted out, and to hundreds of unindicted coconspirators?  In garden-

146. Krulewitch, 336 U.S. at 448 n.7 (Jackson, J., concurring) (discussing conspiracy
principles in German courts).

147. London Charter, supra note 52, art. 6. R
148. Years later, senior prosecutor Peter Calvocoressi made a similar critique.  Peter

Calvocoressi, Threading My Way 134 (1994).
149. Taylor, Anatomy, supra note 27, at 550–54 (describing problems judges had with R

conspiracy liability); see also Smith, Reaching Judgment, supra note 44, at 74–76 R
(recounting judges’ difficulty with concept that “individuals were criminally responsible
[for collective action] under international law”); Minutes of International Military
Tribunal Meeting, Jan. 12, 1946, and Mar. 12, 1946, Taylor Papers, supra note 36, at 20-1-2- R
26 (illustrating judges’ concerns over claims that individuals could be held to have
common criminal purpose by virtue of organizational membership).
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variety domestic conspiracy cases, there are easy answers to these ques-
tions, but in May of 1946, six months into the trial, there were hints that
the judges were unsure which limits ought to apply in an international
conspiracy charge.

But judicial hints are different from adverse rulings, and in early
June 1946 the full measure of the judges’ discontent was largely unknown
outside their conference room.  The prevailing wisdom among prosecu-
tors was still to rely on a broad conspiracy count to make a complex case
against major perpetrators.  So Sprecher proposed that the main count in
a second trial of industrialists should be an undifferentiated conspiracy
charge, Count One, alleging both conspiracy to commit aggression and
conspiracy to commit war crimes and crimes against humanity.  He
drafted the language and structure of his conspiracy charge, and the en-
tire indictment, to track the IMT indictment “slavishly,” as he said, modi-
fying it only to reflect the special issues associated with industrialists and
financiers.150  With those small changes, Sprecher was ready to use the
IMT indictment, and especially its broad conspiracy count, as a model.

C. Using Organizational and Membership Liability: The Rise and Fall of the
Bernays Proposal

What is remarkable about Sprecher’s draft, however, is that while re-
taining individual substantive liability and conspiracy liability, it aban-
doned the third leg on which Nuremberg rested:  the theory of organiza-
tional and membership guilt.  Also conceived by Murray Bernays,
organizational guilt was designed to answer the practical problem of how
to try not merely SS chieftains but the huge number of Germans guilty of
retail-level atrocities, the hundreds of thousands of ordinary men and wo-
men who had personally killed civilians or committed similar acts.
Bernays saw that it would be impossible to hold individual fair trials for

150. Sprecher Indictment, supra note 132, at cover.  Thus, in his statement of the R
offense (section II, tracking the IMT indictment’s section III), Sprecher added to the
“initiated, supported, [and] participated in” test alternative language that the defendants
might have “knowingly benefited from” the war crimes conspiracy.  Id. at 3.  In his
allegation of defendants’ political support for the Nazi Party and other conspirators
(section III(A), tracking the IMT indictment’s section IV(A)), he tweaked the language to
read “[t]he defendants used the Nazi Party . . . to accomplish some of their individual aims
and purposes or to profit thereby.”  Id. at 4.  In the factual recitation (section III,
“Particulars of the Nature and Development of the Common Plan or Conspiracy in So Far
as It Directly Involved These Defendants”), Sprecher dropped some of the political
allegations and added three sections on the defendants’ role in subordinating big business
to Nazi ends, the destruction of free trade unions, compulsory cartelization, “aryanization”
(forcible takeover of Jewish-owned property), illegal rearmament, and war crimes and
crimes against humanity, especially the massive use of slave labor (section III (C)–(F)).  Id.
at 4–11.
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even a fraction of these perpetrators, and that the alternatives were impu-
nity or imprisonment without trial.151

His dilemma is familiar today.  It is the choice between costly trials
that only adjudge a handful of perpetrators, like the tribunals in The
Hague and Arusha; long-term detention without trial for tens of
thousands because of the inability to provide costly trials, exemplified by
the situation in Rwanda; abbreviated or informal trials whose fairness and
legitimacy may be questioned, as seen in the German denazification pro-
ceedings and Rwanda “gachaca” proceedings; and impunity, perhaps
most dramatically illustrated in Cambodia.  Bernays proposed that an or-
ganization could be tried and allowed to defend itself with counsel and
the right to summon witnesses.  In theory, an entity charge can be
brought solely with a view to punish, and perhaps even dissolve or im-
pound, an entity, including a business corporation.  But the Allies in 1945
had no need of that in Germany—as occupiers and temporary sovereign
they claimed the right to seize culpable or dangerous organizations by
fiat.  Bernays intended organizational trials for a very different purpose:
that an entity would be tried, and that, if it were convicted, its members
could be charged in a subsequent proceeding with a lesser crime of mem-
bership.152  The point was that the second trial would be quicker or that
conviction would require less proof, and that in this way, many more de-
fendants could be accommodated.153  The membership charge would
not be a way to bootstrap a conviction for an unprovable homicide
charge.  Prosecutors would forego the chance of a homicide charge, but
would instead get two important advantages.  First, they would get effi-
ciency, by not having to relitigate against each person the criminal char-
acter of the SS and, in reference to particular units or campaigns, the
facts where known of what the unit did.  Second, they would get ease of

151. The Bernays plan was most clearly outlined in a memorandum from Colonel
Bernays dated January 13, 1945, reprinted in Smith, Road to Nuremberg, supra note 28, at R
98 [hereinafter Bernays Plan].

152. Such subsequent proceedings were contemplated by the London Charter, supra
note 52, arts. 9–10.  Note that because of some of the confusion at the London R
negotiations, supra note 136, and perhaps Bernays’s departure, the London Charter is R
drafted in such a way in Article 6 as seemingly to permit the first tribunal to try members as
well as organizations, giving rise to the question of what organization these defendant-
members are accused of joining, since none have been designated criminal.  London
Charter, supra note 52, art. 6.  As it turned out, the IMT was attentive to the due process R
issues of organizational guilt at the first trial, infra note 233, and none of the defendants at R
that trial were punished for Article 9 membership.

153. It is unclear whether Bernays intended those subsequent membership trials to be
conducted with expedited procedures, so as to accommodate the vast numbers of potential
defendants, or to accord full due process standards as in the twelve later Nuremberg trials.
He resigned from the Nuremberg project in August 1945.  Taylor, Anatomy, supra note 27, R
at 78–79 (citing Jackson’s behavior as reason Bernays ultimately left); Alderman Oral
History, supra note 42, at 1227–28.  Although he later wrote occasional lectures and letters R
about Nuremberg, no evidence has yet turned up regarding Bernays’s views of procedure
in proposed membership trials.
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proof, by not having to prove a particular officer in that unit was present
during a killing spree at which the unit was known to have participated,
in the teeth of defendant’s claim that he was back in his quarters.  The
defendant would be able to rebut the presumption of membership guilt
by showing one of several things:  that he was coerced into membership,
that the payroll or personnel record denoted another person of the same
name, that he was on home leave or in the hospital, or that he had been
discharged before the atrocity occurred.154

Bernays initially intended his plan to respond to the problem of
thousands of “ordinary” perpetrators.  As first conceived, membership
guilt was not like present-day tools like RICO liability or joint criminal
enterprise in the Hague tribunals—tools that are designed for use against
“big fish” and that allow prosecutors to show, in the case of RICO, that a
“person [is] employed by or associated with any [unlawful] enterprise”
instead of proving his participation in a conspiratorial agreement.155

RICO creates a new conspiracy-like crime that allows courts to convict the
relatively small number of leading defendants—as initially conceived,
mobsters and drug lords—more easily and give them hefty sentences.
Bernays’s plan, by contrast, sought to tackle the very different problem of
vast numbers of “little fish” against whom there was likely to be little indi-
vidualized proof and no resources for trials in accordance with traditional
conceptions of due process.  His first memorandum outlining the idea
spoke of an international trial for organizations like the SS, followed by
local membership trials for individuals such as the SS officers who de-
stroyed the Czech village of Lidice.156

But, significantly, as used in the Nuremberg indictment, Bernays’s
plan was also applicable to higher ranking members whose numbers were
smaller—in the dozens or hundreds rather than thousands or tens of
thousands.  A suggestion of this is found in an early, anonymous draft of
the indictment from August 10, 1945, that leaves space for named individ-
ual defendants, presumably in the range of twenty to twenty-five as the
chief prosecutors had agreed, and describes the defendants as charged
“individually and in their capacity as members of any of the following
groups to which they belonged, namely:  the Nazi Party Leadership
Corps, the Supreme Reich Authorities, the SS, the Security Service of the
SS, the Gestapo, DEFENDANTS,” and stressed the individuals’ member-
ship guilt.157  In the indictment as actually filed, the Reich Cabinet and

154. See Bernays Plan, supra note 151, at 102 (discussing shifting of burden of proof R
onto defendant after membership in criminal organization had been proven).

155. Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. § 1962(c)
(2006); see also Suzanne Daley, A Full Charge of Genocide for Milosevic, N.Y. Times, Nov.
24, 2001, at A8 (discussing Hague indictment of Slobodan Milosevic for participation in a
“joint criminal enterprise”).

156. Bernays Memo, supra note 140, at 33–37 (positing need to create overarching R
judicial scheme to deal with World War II crimes).

157. Draft Indictment (Aug. 10, 1945), Taylor Papers, supra note 36, at LOC 4:5. R
Internal evidence suggests this draft was almost certainly from the U.S. delegation.



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 50 18-MAY-09 9:15

2009] WHAT NUREMBERG REALLY SAID 1143

General Staff and High Command (GSHC) were two of the organizations
on trial in the IMT; conviction would allow membership cases later
against relatively small numbers—-two dozen ministers and 150 generals
and admirals, respectively.  Moreover, some of the organizations on trial
were not even alleged to be formal legal entities, but rather functional
groups such as the General Staff.158  If the Bernays plan was now being
directed against both large and small, and loosely and tightly defined
groups, then this opened up a number of ways to charge industrialists.
For example, prosecutors could indict I.G. Farben, or the public-private
Reich association coordinating the organic chemical industry (consisting
of Nazi officials, Farben, and Farben’s competitors), or the entire chemi-
cal and dye industry.  Upon a determination of organizational guilt for
one or more of these groups, hundreds of senior managers would be tria-
ble later as members of the organization.  So why did Sprecher relinquish
so valuable a tool as organizational guilt for the industrialists?

One reason may have been that rumors were already rife in
Nuremberg that the judges were deeply unhappy with the theoretical ba-
sis of the organizational charges.  As early as December, Judges Lord
Lawrence and Francis Biddle grilled U.S. Executive Counsel Robert
Storey about the organizational theory, and Biddle received a memo
from his advisor, criminal law scholar Herbert Wechsler, challenging the
theory in its entirety.159  In their regular meetings, the chief prosecutors
discussed the issue, and it was agreed that Jackson would have his staff
prepare a position on the matter for presentation to the tribunal.160  Pre-
sumably Jackson volunteered for the task as a way of keeping American
policy concerns before the tribunal.  But it made Jackson the de facto
interlocutor between prosecutors who hoped to create a precedent for
the potential criminal liability of hundreds of thousands of perpetrators,
the court and its concerns about impartiality, and the Allied military and
political authorities concerned with the peaceful occupation and rehabili-
tation of Germany.

158. Justice Jackson had insisted, at the last minute, that the GSHC be named in the
indictment, but neither he nor his staff had worked through how the GSHC was an
organization within the tribunal’s jurisdiction.  See Taylor, Anatomy, supra note 27, at 104, R
112–15 (noting Jackson’s insistence these parties be named); id. at 236–42 (examining
continuing problems with GSHC case); see also Calvocoressi, supra note 148, at 137–38 R
(discussing author’s experience working with prosecution on GSHC case).  In its final
judgment, the court held that the GSHC was not a legal entity within the jurisdiction and
dismissed the charge.  United States v. Goering, (The Nurnberg Trial), 22 T.M.W.C., supra
note 45, at 411, 520–23, 6 F.R.D. 69, 145–47 (Int’l Mil. Trib. 1946). R

159. Smith, Reaching Judgment, supra note 44, at 116. R

160. See Taylor, Anatomy, supra note 27, at 238–39 (discussing Jackson’s R
collaboration with staff members to develop theory for organizational guilt); Minutes of
International Military Tribunal Meeting, Dec. 8, 1945, at 1, Taylor Papers, supra note 36, at
20-1-2-24; Minutes of International Military Tribunal Meeting, Dec. 15, 1945, at 8–9, Taylor
Papers, supra note 36, at 20-1-2-25 (judges attempting to clarify confusion over R
organizational guilt).
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The tribunal’s discomfiture had potential implications for both occu-
pation governance and war crimes trials.  In terms of the occupation, the
problem was that each of the four Allies was holding hundreds of
thousands of prisoners of all sorts, ranging from POWs who had surren-
dered at the end of the war to civilians or demobilized soldiers falling
into one of the various detention categories defined by the four occupy-
ing authorities.  And even though authorities were trying to screen and
release prisoners, a small handful were still being apprehended and ad-
ded to jails and detention camps—one suspect was later arrested in the
visitors’ gallery of a Nuremberg courtroom, where, in the guise of a local
insurance salesman, he was watching the arraignments in another case.161

Overall, General Clay later recalled that his government held a total of
74,000 prisoners.162  In addition, there were hundreds of thousands of
German POWs held outside of Germany as well as within, with varying
legal statuses.  The United States held 31,000 POWs in custody on
December 31, 1946, and when it released the last on June 30, 1947, it
became the first of the Allies to free all European war prisoners.163  While
the figures differed for each occupying authority, the order of magnitude
was comparable:  hundreds of thousands of persons were being held, a
situation that would continue in the West for two to three years.

There is not a shred of evidence that the IMT intended to cast a legal
net over any of this.  It had neither jurisdiction over these prisoners nor
any apparent interest in them.  No detainee is known to have brought the
equivalent of a habeas corpus petition to Nuremberg, and the earliest
petitions to the federal courts were filed later and were uniformly unsuc-
cessful.164  But the tribunal’s rumored concern about accused organiza-
tions like the military high command and the SS, with their large mem-
berships, could not help but remind policymakers that hundreds of
thousands of military and SS members were held in part for the stated
reason that there were war criminals among them, that decisions about
their status had been postponed, and that sooner or later something
would have to be decided.  By January 1946, Jackson, his designated suc-
cessor Taylor, occupation officials like Clay and Fahy, and their deputies
consulted frequently, and when Taylor returned to Washington in

161. Pub. Relatiions Div., Office of Chief of Counsel for War Crimes, Press Review,
No. 99 (Mar. 20, 1947), Gantt Papers, supra note 36, at box GG (describing arrest of SS R
Sturmfuehrer Wilhelm Burger as he watched Pohl arraignment and was identified by two
defendants).

162. Clay, Decision in Germany, supra note 71, at 261. R
163. Arnold Krammer, Nazi Prisoners of War in America 249 (1991).
164. Charles Fairman, Some New Problems of the Constitution Following the Flag, 1

Stan. L. Rev. 587, 591–92 (1949).  Fairman was both a noted legal historian and participant
in these events, as key aide to Fahy.



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 52 18-MAY-09 9:15

2009] WHAT NUREMBERG REALLY SAID 1145

February the issues of detentions and members were high on his
agenda.165

But if the status of POWs and security risks in military custody lay
outside the tribunal’s reach, its rulings were of direct concern to the orga-
nizational members on trial in Nuremberg, and to the potential defend-
ants in follow-on trials. The questions were many:  (1) whether the ongo-
ing decisions about the organizations would give rise to presumptions or
findings against individual members simultaneously on trial;166 (2) what
sort of evidence-gathering procedures and due process rights would be
created for the organizations; (3) what sort of immunity, if any, would be
given to members held all over Europe whose testimony was now sought
by lawyers for their former organizations; (4) how would a decision from
the IMT about organizational guilt affect members who were already be-
ing detained as POWs or for other reasons; (5) what procedures would
there be for membership trials afterward, and could the IMT somehow
embed its procedural recommendations in its findings about organiza-
tional guilt so that later tribunals would be bound; (6) would some of
those membership trials be heard by a second sitting of the IMT itself
under the London Charter (this being winter 1946, it was still conceivable
that there would be a second international trial); (7) what inferences
might be drawn in any later trial from an organization’s conviction in the
IMT;167 and (8) were there any limits to membership guilt (the problem
of brief or early-stage members)?168

The tribunal’s first decision came in March 1946, when it ruled that
subsequent determinations of membership guilt should be limited to
criminal organizations whose nature was so open and notorious that their
membership would have been expected to know the character of the or-
ganizations.169  The tribunal was not expressing a binding rule, but
merely its hopes, since it probably had no jurisdiction over membership
trials:  The decision seems to have been that membership guilt for per-
sons who were then on trial (Keitel, Kaltenbrunner, etc.) was superfluous,

165. Taylor, Anatomy, supra note 27, at 270–89; Taylor, Final Report, supra note 9, at R
16–17; see also various memoranda and other exchanges contained in Taylor Papers, supra
note 36, at 20-1-2-20. R

166. Thus, IMT defendant Kaltenbrunner, a leading official in the SS, was a
“member” of the SS and Gestapo; Field Marshal Keitel, a leading figure in the high
command, was a “member” of the General Staff and High Command.

167. Cf. Smith, Reaching Judgment, supra note 44, at 116 (noting several judges’ R
concerns with organizational charges).

168. Taylor, Anatomy, supra note 27, at 284 (citing British deputy chief prosecutor R
Maxwell Fyfe’s argument that even an active SA member who had participated in 1921 and
presumably not afterward might be culpable).

169. See Neave, supra note 42, at 278–79 (pointing to arguments regarding R
organizational guilt generally); Smith, Reaching Judgment, supra note 44, at 156–59 R
(discussing judicial thought in allowing or disallowing prosecution of organizations and
groups); Taylor, Anatomy, supra note 27, at 502–03 (explaining key facets of March R
ruling); Minutes of International Military Tribunal Meeting, Mar. 12, 1946, Taylor Papers,
supra note 36, at 20-1-2-26 (including copy of IMT’s order regarding organizational guilt). R
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and other members were by this time unlikely to be tried by a second
sitting of the IMT itself.  Membership trials, if any were held, would be
before courts authorized a few months before by Control Council Law
No. 10, which contained specific provisions for membership charges.170

Instead, the tribunal ordered a procedure for the collection of evidence
about the six accused organizations with a view toward fairness and effi-
ciency—recall that there were hundreds of thousands of potential wit-
nesses about an entity like the SS, both members and victims.  Led by
Colonel Neave, the British war hero who had led the investigation into
Krupp six months earlier, IMT officers combed Europe for deponents
and affidavits, and eventually two commissions heard dozens of witnesses
in Nuremberg.171

Without more, the tribunal’s March rulings about the knowledge of
members and court procedure threatened the possibility of trying vast
numbers of perpetrators as members:  If each alleged member was enti-
tled to a full trial and to contest issues of knowledge and mens rea, most
of the advantages of the Bernays proposal were lost.  But it was a signal of
the court’s discomfort, which blossomed a few months later in the final
judgment on September 30.  The tribunal rejected some organizational
cases and ruled narrowly in others.  Some groups were deemed small
enough that the court thought full individual trials could be held, instead
of group treatment (e.g., the 150-member General Staff)—even though
neither Bernays nor the IMT Charter limited membership charges to the
case of groups too large for their members to face individual trials on
substantive charges.  Other groups were adjudged too large as originally
named, and liability was limited to members above certain levels or ranks.
Still other organizations were found not guilty because they were defunct
(the SA), merely titular and dormant (the Reich Cabinet), or not a true
legal or functional group (the General Staff).172  Given their notoriety, it
was almost inevitable that three organizations—the SS, Gestapo and SD,

170. Control Council No. 10, supra note 50, art. II(d). R
171. Neave, supra note 42, at 27–30 (recounting author’s biographical details); id. at R

288–95 (narrating experiences with witnesses and during hearings).  The valuable and
underused transcript of these Nuremberg hearings is collected as International Military
Tribunal, Official Transcript of Testimony for the Defense of Organizations (1946).

172. For the IMT’s organizational rulings, see United States v. Goering (The
Nurnberg Trial), 22 T.M.W.C., supra note 45, at 411, 498–523 (Int’l Mil. Trib. 1946).  As a R
result of the adverse decision in the General Staff and High Command case, Taylor would
later be able to observe that he lost two of the most significant “membership” cases in legal
history:  against the General Staff, the plain result of which was that many culpable field
marshals were not able to be tried later, and the Smith Act conviction of Junius Scales,
which the United States Supreme Court thrice reviewed on the merits and finally affirmed,
holding that knowing, voluntary “mere membership” is enough for conviction under the
membership clause of the Smith Act and section 4(f) of the Internal Security Act.  See
Scales v. United States, 367 U.S. 203, 207–08 (1961); Telford Taylor, Foreword to Junius
Irving Scales & Richard Nickson, Cause at Heart:  A Former Communist Remembers, at
xxiii (1987) (calling his client’s loss “a sharp [disappointment], the sharpest of my career
at the bar”).  Taylor’s two courtroom losses are widely viewed as victories at the bar of
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and the leadership corps of the Nazi Party—would be deemed guilty,
though even here liability was limited to voluntary members above certain
ranks.  And for them, the tribunal suggested a set of protections in the
event that individuals were tried in occupation or zonal courts for
membership.173

Jackson, a senior colleague wrote, was “aghast” upon hearing the or-
ganizational rulings.174  But they did no great damage in the end.  The
original Bernays plan, applying membership liability to large numbers of
lower ranking personnel in the SS and similar groups, was absorbed into
the denazification program, which in turn was soon given over to the
Germans for self-administration.  The program was not entirely toothless,
for there were some tough decisions initially in all four zones, and by
design “denazification” also went beyond Bernays’s notion of criminal ac-
countability:  Thus, with the aim of cleansing big business, Control
Council Law No. 8, issued four days before the IMT verdict, purged all
Nazi Party members from supervisory or managerial posts in business.175

But the disappointing result—almost everybody was soon released and
reintegrated, and the program ended within three years—was surely due
less to the absorption of legal membership guilt into political denazifica-
tion than to the collapse of political interest in denazification.176  Per-
haps, as one British participant observed contemporaneously, it was soon
“too late to recapture the psychological opportunity of the first six
months.”177

As for the use of a criminal membership charge against senior par-
ticipants, only members of the three convicted organizations could be
charged.178  Taylor loyally added membership counts to the charges
against the fifty-four full-time SS officials and thirty-five others in the
Gestapo, SD, or Party leadership among his later defendants.  The result
was usually a year or two and, more rarely, five years added to a mid-range

history, but he knew that reputational baubles brought no justice to either Scales or the
Wehrmacht victims.

173. See The Nurnberg Trial, 22 T.M.W.C., supra note 45, at 499–501 (discussing R
safeguards to protect against possibility of “great injustice” produced by prosecuting
individuals for membership in certain organizations).

174. Diary of Alvin Rockwell, at Sept. 30, 1946 (on file with the Columbia Law Review)
[hereinafter Diary of Alvin Rockwell].

175. Friedrich, supra note 73, at 253, 261–63. R

176. See, e.g., Clay, Decision in Germany, supra note 71, at 237, 251 (recalling R
pressure brought on him in February 1948 by a House subcommittee to end denazification
speedily).  Even the Soviets, who had made a more thorough political cleansing of their
occupation zone, saw the advantages in appearing to end denazification procedures, which
they did before the Western Allies.  Edward A. Morrow, Russians End Denazifying Units,
Declaring Fascism Is Thwarted, N.Y. Times, Feb. 28, 1948, at 4.

177. Friedmann, supra note 72, at 125. R

178. For attempts to avoid this consequence, see infra notes 270–274 and R
accompanying text.
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sentence.179  In the case of defendants acquitted of all other charges, the
few years for membership was the only sentence.180  In those few cases,
membership functioned exactly as Bernays had contemplated three years
earlier.  The membership charge gave at least a minimal sentence to nasty
perpetrators against whom nothing could be proven within the confines
of the ordinary, peacetime rule of law, and allowed judges with a skeptical
view of war crimes allegations the opportunity to split the difference and
return at least a membership conviction and mild sentence.181

But that result lay in the future when Sprecher was preparing his
draft in June 1946, and there was an easier explanation for his disinclina-
tion to use organizational charges:  Time was running out.  Members
could be charged under either the London Charter or Control Council
No. 10, but only after an organization had been convicted, and organiza-
tions themselves could only be charged under Article 9 of the London
Charter, which could potentially expire on August 8, 1946.  On that date,
any of the four participating nations could give one month’s notice to
withdraw and, by doing so, put an end to London Charter courts, which
alone could initiate organizational cases.  If membership charges were to
be available against industrialists, such as the leaders of I.G. Farben or the
chemical and dye industry, the organizations would first have to be (1)
tried before August 8 under the London Charter; (2) tried after August 8
in the London Charter court or some new body with jurisdiction over
organizations (Control Council No. 10 courts were not at that point given
such jurisdiction), a prospect at the mercy of the four reluctant Allies, or
(3) unilaterally designated as criminal organizations by the Americans, a
controversial move attempted by Poland a year later and subsequently
withdrawn.182  None of the three options were remotely likely, as
Sprecher knew.  So organizational guilt, an obvious legal tool for address-
ing German corporations, was unavailable almost from the moment law-
yers started planning for later trials.

179. See, e.g., United States v. Flick, 6 T.W.C., supra note 7, at 13, 17, 23, 25, 1222–23 R
(sentencing Flick to seven years for enslavement and other labor offenses, property crimes,
and involvement in the inhuman acts of the Nazi Party, and Steinbrinck to five years for
involvement in the inhuman acts of the Nazi Party and membership in the SS).

180. E.g., United States v. Altstoetter (Justice Case), 3 T.W.C., supra note 7, at R
1170–77, 1201 (1947) (sentencing Altstoetter to five years on only a membership
conviction).

181. For examples of membership charges against members of the organizations
found to be criminal by the IMT, see Indictment, United States v. Brandt (Medical Case), 1
T.W.C., supra note 7, at 8, 17 (1947) (SS membership); Indictment, Justice Case, 3 T.W.C., R
supra note 7, at 15, 25–26 (SS membership and SD membership). R

182. Poland for a while asserted the right to designate criminal organizations on its
own, rather than rely only on organizations so designated at Nuremberg, but it soon
accepted the IMT standards.  See infra note 503 and accompanying text. R
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D. Abraham Pomerantz, Charging Corporations and Conspiracies (Aug.–Sept.
1946)

Enter Abraham L. Pomerantz, a New York commercial litigator newly
minted as the senior deputy for the economic cases at Nuremberg.183  He
had been left-wing in the 1930s when many people were, and stayed there
in the 1940s, when some people—including Nuremberg alumni, as we
shall see—found that staying Left meant professional risks.184  Jovial and
exuberant, Abe Pomerantz was a Brooklyn boy who had made good as the
father of the penny shareholder suit, founding a mid-sized New York firm
that specialized in plaintiffs’ suits.  Later in his career he was respectable
enough to be invited onto a Supreme Court civil procedure committee
and share cocktails with Warren Burger.  He was a big man who com-
manded a room when he spoke and was accustomed to swaying juries and
political meetings.  His enthusiasm showed in every memorandum.  As
his firm grew in the 1930s, he quietly sponsored at least one German
refugee, Edwin Sears, sending him foreign legal projects and supporting
him while he retrained as an American lawyer.  Sears, who had been an
assistant to Albert Einstein before qualifying as a German lawyer, had
come to the United States and relocated to Denver, but he followed
Pomerantz to prosecute Nazis.185

Pomerantz was brought to Nuremberg as a trial manager and big-
picture strategist.  With his broad experience taking on corporations—he
had sued German shipping companies soon after the Nazi rise to
power—Pomerantz had been a prized catch for the recruiters.  Hiring
him had been difficult, for Pomerantz was one of the few lawyers whose
private sector salary had been difficult for the Pentagon to approach, but
by August 1946 he was in Nuremberg with a rank comparable to a
Brigadier General, reviewing the preparations for the economic cases and
clearly dissatisfied with the theories being developed.186

183. The biographical details in this paragraph are drawn from the author’s
conversations with Pomerantz’s son and daughter in 2001–2008 and from a diary that Mrs.
Phyllis Pomerantz kept at Nuremberg (on file with the Columbia Law Review).  Further
information can be found in Abraham Pomerantz’s autobiographical fragments.  See
Abraham Pomerantz, Pomerantz Speaks Out (Ann Zackheim ed., 1986) (unpublished
manuscript, on file with the Columbia Law Review) [hereinafter Pomerantz Speaks Out].

184. See infra note 388 and accompanying text. R

185. The details about Pomerantz’s sponsoring Sears and the latter’s work for
Einstein are from the private papers of the Sears family, shared with this author (on file
with the Columbia Law Review).

186. For details of Pomerantz’s recruitment to Nuremberg, see Cable from Robert
Jackson to Colonel Morgan, War Dep’t (Aug. 22, 1946), NARA, supra note 81, at 153/3/ R
85-2(bk. 2) (adding Pomerantz to Nuremberg payroll); Letter from Colonel D. Morgan,
War Crimes Branch to Office of U.S. Chief of Counsel (May 13, 1946), NARA, supra note
81, at 153/3/85-2(bk. 2) (requesting Pomerantz be assigned to industrialist cases at R
Nuremberg).  His 1930s litigation in New York State courts against German shipping lines
and Krupp are described in Pomerantz Speaks Out, supra note 183, at 293–302. R
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The obvious course for prosecutors to take would have been a case
against leading German corporations as entities, especially Krupp or
Farben.  Prosecutors had been talking about those two corporations, or
networks of corporations, for over a year, and an entire division of the
staff was devoted to investigating their actions.  Most likely, Pomerantz
found the idea mooted in two memoranda waiting on his desk when he
arrived in mid-August.  Within ten days of arriving, Pomerantz sent a
memorandum dated August 27 to Taylor urging the “[f]easibility and
propriety of indicting I.G. Farben and Krupp as corporate entities,” mak-
ing him among the first to propose corporate liability for international
crime.187

In proposing that the case be aimed at corporate entities, Pomerantz
was seeking a number of practical advantages.  First, with a corporate
charge his staff would have an easier time gathering a sufficiency of evi-
dence:  Recall from the examples of Daimler-Benz and Siemens how hard
it apparently was to find managers against whom there was clear evidence
of personal involvement, even when the companies’ misdeeds were abun-
dant and notorious.188  Second, a corporate charge would dispense with
the requirement in conspiracy cases that an actual agreement be proven,
which would soon prove to be an impediment in the IMT.  Third, a cor-
porate charge would bypass the need to prove that an organization was a
legal or functional entity, the issue that would soon defeat the General
Staff case at the IMT, since by definition a corporation was a legal entity.
Fourth, a corporate case would set the record straight historically and
politically, “thereby laying a legal and moral foundation for the expropri-
ation of all or any part of these properties.”189  Charging the corporations
was also vital

to demonstrate to the German people the real powers behind
Hitler and the NSDAP.  (The antipathy of the Germans towards
big business is generally acknowledged . . . accordingly, this dis-
closure of the industrial roots of Nazism should have important
political value in shaking the German people’s faith in the Nazi
philosophy).190

Never mind that Pomerantz’s first claim about facilitating expropria-
tion would soon be superseded by political decisions against reparations
or decartelization, and that the second embodied two of the more resili-
ent fantasies of the Old Left—that big business was the real power behind
Hitler and that the German people, like an urban counterpart to
Jeffersonian yeomen-farmers, were inherently skeptical of big business.

187. A.L. Pomerantz, Feasibility and Propriety of Indicting I.G. Farben and Krupp as
Corporate Entities (Aug. 27, 1946), Gantt Papers, supra note 36, at box EE [hereinafter R
Pomerantz, Feasibility].

188. See supra notes 120–124 and accompanying text. R

189. Pomerantz, Feasibility, supra note 187, at 1. R

190. Id.
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Whatever his political motivations, they led Pomerantz to a breakthrough
in international criminal law.

In his memorandum, Pomerantz also described other tactical rea-
sons for his suggestion.  He feared that the individual cases against Ilgner,
Schnitzler, Alfried Krupp, and possibly Schmitz from Farben, were weak,
while Gustav Krupp was still unlikely to be in a condition to be tried.  By
proposing that the first four be charged as conspirators alongside their
corporations as entities, a procedure that was—and remains—almost al-
ways legal,191 he sought to reap the advantages that typically stem from
multi-defendant trials.  This was an edge especially needed against
Farben’s president Schmitz, who “seem[ed] to have left very little evi-
dence of his personal culpability”192  Pomerantz closed by reviewing a
standard issue in corporate criminal liability, whether the words of the
statute—in this case, the London Charter and Control Council Law No.
10—authorized or precluded liability, and concluded that there was no
bar to trial.193

No record survives of how the proposal was received either by Taylor
or the staff.  Perhaps it was the subject of a lost reply or was rejected
orally; perhaps it was referred for further study or sank of its own weight.
The likelihood is that someone noted that since no corporations were
charged at the first Nuremberg trial, it might seem odd to introduce a
new theory now, at what was supposed to be the second in a series of two

191. The plurality requirement would be met by including the three individuals from
Farben named in the memorandum; as for the Krupp firm as a coconspirator, presumably
Pomerantz’s reference to Alfried Krupp alone was meant to be illustrative rather than
exclusive.  On the use of this tactic in domestic criminal prosecutions, see United States v.
General Motors Corp., 121 F.2d 376, 383 (7th Cir. 1941) (detailing case in which
individuals were charged in conspiracy with their corporations); Wayne R. LaFave,
Criminal Law § 12.4(c)(3), at 657–58 (4th ed. 2003) (noting conspiracy law requires
plurality, and no plurality problem exists when multiple corporations and their officers are
indicted).

192. Pomerantz, Feasibility, supra note 187, at 2. R
193. Id.  The issue is whether terms like “individual” and “person” include

corporations.  Often they are deemed to do so, but other times not; witness the emerging
case law concerning whether the Torture Victim Protection Act allows corporate
defendants.  See supra note 12.  Pomerantz did not address the other common question R
about corporate coverage, which was whether a statute might be taken as precluding
corporate liability when it listed punishments that only natural persons can be given, such
as prison or death.  In this case, Control Council Law No. 10 has a list of penalties
including fines and forfeitures.  Control Council No. 10, supra note 50, art. II.3(a)–(f). R
The standard common law view was that as long as a statute gave at least some penalties
that could be issued to a guilty corporation, it might be deemed to cover corporations.
E.g., United States v. John Kelso Co., 86 F. 304, 306 (N.D. Cal. 1898) (holding criminal
statute can be applied to corporate entity “when the punishment provided for its infraction
is one that can be inflicted upon a corporation—as, for instance, a fine”); People v.
Duncan, 2 N.E.2d 705, 706 (Ill. 1936) (“Where a penalty prescribed for the violation of a
criminal statute calls for imprisonment or death only, a corporation cannot be indicted.
Where the statutory penalty is both fine and imprisonment, the corporate offender can be
punished by imposing a fine, inasmuch as the two penalties are independent.”).
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trials.194  If so, Pomerantz probably replied with the insiders’ argument
that the two trial programs stood on similar but not identical legal au-
thority, and that even if, for argument’s sake, the London Charter did not
permit corporate cases, Control Council Law No. 10 did.  The IMT prose-
cutors never considered corporate cases, he may have added.  Even if
they considered and rejected a corporate case, the confusion over Gustav
Krupp’s indictment and the last-minute addition of the General Staff to
the indictment underscore that decisions regarding the first trial were
often the result of chaotic improvisation, not judgments on the merits.195

With no recent Nuremberg ruling available to guide their thinking,
Pomerantz and his colleagues assuredly would have turned to domestic
law, where they would have found ample support for his proposal.  There
had been a time when corporations enjoyed near-complete immunity
from criminal liability:  Chief Justice Holt, Blackstone, and even Thomas
Hobbes are all cited for that proposition.196  Well into the nineteenth
century, many jurisdictions held that a corporation could not be charged
for some or any crimes either because it could not form the culpable
mental intent, personally appear for legal proceedings, undergo corporal
or capital punishment, or for a combination of these reasons.  But the
rigid ways of looking at the corporation began to change, surely due
more to the needs of railroads than to the insights of the great scholars
who addressed the essence of corporation and community, such as
Maitland and Gierke.197  Whatever the reasons, the clear trend had been
to make corporations liable in areas of nuisance and nonfeasance, and
then in misfeasance, in regulatory offenses and strict liability felonies,

194. At right around this time, Jan P. Charmatz, a staff prosecutor, sent a
memorandum about briefs to Sprecher that began, “[a]lthough it has been decided that
defendants in the zonal trials should be indicted along the same lines as the defendants in
case No. 1 of the International Military Tribunal.”  Memorandum fron Jan Charmatz to
Drexel Sprecher, Preparation of Briefs for Zonal Trials (Aug. 14, 1946), Gantt Papers,
supra note 36, at box EE.  There is no reason to think, however, that Charmatz meant that R
future trials would be against individuals rather than corporations.  For one, Charmatz
probably meant that the indictments should be drafted like the IMT indictment, as
Sprecher’s model had been, almost slavishly; for another, the corporations idea was
sufficiently novel that until the iconoclastic Pomerantz arrived, it probably had not been
considered.

195. See Taylor, Anatomy, supra note 27, at 105–13 (explaining confusion over R
charging General Staff); id. at 90–94 (noting confusion over whether Gustav or Alfried
Krupp would be indicted).

196. See, e.g., N.Y. Cent. & Hudson River R.R. Co. v. United States, 212 U.S. 481, 492
(1909) (citing Holt and Blackstone for common law rule that a corporation may not be
guilty, although its members may be); cf. Thomas Hobbes, Leviathan 155 (J.C.A. Gaskin
ed., Oxford Univ. Press 1996) (1651) (“If a Mulct be laid upon the [corporate] body for
some unlawful act, they only are liable by whose votes the act was decreed, or by whose
assistance it was executed . . . .”).

197. Otto Gierke, Natural Law and the Theory of Society 162–98 (Ernest Barker
trans., 1934); F.W. Maitland, Selected Essays 73–256 (H.D. Hazeltine, G. Lapsley & P.H.
Winfield eds., 1936).
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and then in almost all crimes in the appropriate circumstances.198  The
results were often insufficient in practice to tame business excesses, but
the law was tolerably clear.199  And wielding it would be government law-
yers experienced in commercial litigation:  Pomerantz, the thriving plain-
tiffs’ lawyer; Taylor, who as a legal novice had helped draft the Securities
and Exchange Act of 1934 and later led a Senate subcommittee investiga-
tion into corrupt railroad finance; and Leo Drachsler, to whom we will
turn shortly, a federal prosecutor in New York for the Justice
Department’s Antitrust Division.200  Each of the three could read a bal-
ance book and charge a corporation.

In Pomerantz’s proposed case against Krupp or Farben, while the
acts were vast and complex, the charges satisfied the common law tests for
liability.  The acts were within the scope of the defendants’ business, done
by employees or officers—indeed, they were ordered or committed not
merely by any employee but by a “superior agent,” such as a senior man-
ager or board member (or even a sole owner, as in the case of Krupp), as
required by the most stringent test.  Furthermore, they constituted crimes
for which the punishment alternatives included fines and forfeitures.
Based on this, prosecutors should have been able to charge each corpora-
tion, alone or together with its senior officers—that much was clear from
the otherwise confused 1943 case of United States v. Dotterweich.201  British
law had arrived at a similar test, with cases from as early as the mid-nine-
teenth century allowing corporate liability in some areas and with the
general rule—clarified in two 1944 cases—to allow corporate liability and
foreclose immunity.202  It was entirely a coincidence that the later of the
cases was prosecuted by Arthur S. Comyns Carr, in 1946 the chief British
prosecutor at the Tokyo trial and later, with Elwyn Jones as his assistant,

198. The trend in the cases from the late nineteenth and early twentieth centuries is
discussed in George F. Canfield, Corporate Responsibility for Crime, 14 Colum. L. Rev. 469
(1914); N.C. Collier, Impolicy of Modern Decision and Statute Making Corporations
Indictable and the Confusion in Morals Thus Created, 71 Cent. L. Rev. 421 (1910); Henry
W. Edgerton, Corporate Criminal Responsibility, 36 Yale L.J. 827 (1927); Ervin Hacker,
The Penal Ability and Responsibility of the Corporate Bodies, 14 J. Am. Inst. Crim. L. &
Criminology 91 (1923–24).

199. See discussion in N.Y. Central, 212 U.S. at 493–95.
200. For Pomerantz’s experience, see supra note 183.  For Drachsler’s experience, see R

infra note 217.  For Taylor’s work on the Securities Exchange Act, see D.B. Hardeman and R
Donald C. Bacon, Rayburn:  A Biography 155 (1987); House Debate on Stocks Bill Starts
Today:  Britten Flays Measure as Brain Child of Radical ‘Scarlet Fever Boys,’ Wash. Post,
Apr. 30, 1934, at 1.  For his work on the railroad financial fraud investigation, see Jonathan
A. Bush, Telford Taylor:  A Bibliography, 37 Colum. J. Transnat’l L. 1015, 1020 (1999)
(citing the five volume subcommittee report and Taylor’s authorship).

201. See 320 U.S. 277, 281–82 (1943) (discussing corporate criminal liability under
Food and Drug Act); see also In re Agent Orange Prod. Liab. Litig., 373 F. Supp. 2d 7, 57
(E.D.N.Y. 2005) (suggesting in hindsight that the law would have permitted entity charges
against Farben, Krupp, or Flick).

202. Rex v. I.C.R. Haulage, [1944] 1 K.B. 551, 559 (allowing corporate liability, with
Comyns Carr acting for the Crown); Dir. Pub. Prosecutions v. Kent and Sussex Contractors,
[1944] 1 K.B. 146, 159 (allowing corporate liability).
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at the last major British war crimes trial, that of Field Marshal
Manstein.203  As if to give historical ballast to the trend toward corporate
liability, a leading Cambridge legal historian, Walter Ullmann, published
an essay in 1944 in the leading British law review explaining how medie-
val civil lawyers thought about the problem of illegal corporations and
organizations.204  Not surprisingly, at exactly this time at least one com-
mentator from the common law world suggested that international law,
the law of war, might cover intangible entities like corporations as well as
nation-states,205 and presumably others made this point as well.

The piece missing, as critics would instantly have spotted, was a
clearer statement in international sources that corporations could be cul-
pable for and tried for violations of international criminal law.  The point
was not whether international law recognized territorial and other na-
tional claims to criminal jurisdiction over corporations—that much was
straightforward, as examples from a few dozen nations had been promi-
nently published in 1935206—but whether the law defined or recognized
international crimes for which corporations as entities might be liable.
On this, there was little teaching.  The treatises contained familiar refer-
ences to the old rule that international law took no notice of the individ-
ual as a subject, only as an object, a rule under which corporations were
subsumed to the category of the individual.207  There was discussion of
“enemy character” in the context of when private assets, ships, and car-
goes, some of them corporately owned, could be seized in wartime.  But
neither of these discussions addressed the question of corporate amena-
bility to prosecution aside from in rem proceedings and, if corporate
criminal liability were allowed, for which international delicts or crimes it
could be imposed.

Perhaps the discussion came closest in a few texts addressing pirates
and privateers.  Specifically, the treatises examined the question of
whether private parties and isolated figures like pirates, who stood
outside the nation-state system, can make war in a system that essentially
only recognized nation-states.  The sources acknowledged that a private
party can make war, but held that if it does so, the act is either ratified by
that party’s nation, in which case the act is deemed a legitimate act of

203. See Bower, supra note 55, at 261 (listing Comyns Carr as Manstein prosecutor); R
infra note 505. R

204. Walter Ullmann, The Mediaeval Theory of Legal and Illegal Organizations, 60
L.Q.R. 285 (1944).

205. See, e.g., M.H. Myerson, Germany’s War Crimes and Punishment 211–13 (1944)
(reviewing issues, in partly traditional and partly forward-looking way, with problem of
hanging or imprisoning a corporation in ultimately inconclusive examination).

206. See Harvard Research in Int’l Law, Draft Convention on Jurisdiction with
Respect to Crime, 29 Am. J. Int’l L. 439, 535–39 (Supp. 1935).

207. E.g., 1 L. Oppenheim, International Law:  A Treatise § 13 (6th ed. 1947) (“Since
the Law of Nations is based on the common consent of individual States, States are the
principal subjects of International Law. . . . An individual human being . . . is not directly a
subject of International Law.”).
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war, or it is not ratified, in which case the party may be like the pirate, an
international criminal.208  Pomerantz had to clear an even higher hurdle:
whether a private party whose acts are ratified by and assimilated to a
state, as Krupp’s rearmament or slave labor production policies plainly
were, but which are also criminal, is amenable to prosecution where that
party is a corporation rather than an individual.  Not surprisingly, at a
time when the leading international texts said almost nothing about mass
atrocities, aggression as a crime, or international trials, and little about
even traditional war crimes, they said nothing at all about corporate crim-
inality.  But neither did they preclude or deny corporate liability, and Abe
Pomerantz was not about to be dissuaded by the confused state of inter-
national law, any more than Jackson or Bernays or the latter’s colleague
William Chanler (principal author of the “Crimes against Peace” theory)
had been.209

Even before his proposal for corporate liability, however, Pomerantz
pushed for a creative use of conspiracy doctrine.  He was initially inspired
by fellow prosecutor Charles Lyon’s draft memorandum surveying the in-
dustrialists’ support for Hitler before 1933.  Pomerantz must have found
it on his desk when he arrived in Nuremberg, for within days he wrote
Sprecher to praise certain research leads suggested by the Lyon memo-
randum, including the bribe paid by Carl Duisberg of Farben to the
Hindenberg family to entice the elderly president to appoint Hitler as
chancellor.  Near the end of the memorandum, Pomerantz switched di-
rections, urging that investigators look out for two right-wing groups that
predated Hitler, the Pan-German League and Navy League, and for at-
tendees at meetings like the “Hartzburger [sic] Conference.”210  He was
searching for a way to connect industrialists with each other and the Nazi
Party.  A corporate charge would fail against diverse Krupp or Farben
officials who backed Hitler because they were not part of a single entity.
The mere fact of donations, even to the Himmler Circle, did not make
them coconspirators in the absence of shared intent or agreement.  But if
it could be shown that they had met in preexisting groups that shared the
militaristic, nationalistic, illiberal, and anti-Semitic views of the Nazi Party,
and that those groups actively supported the Party, the groups might
serve as the legal expression of the industrialists’ shared involvement with
the Nazi regime.

208. Even in these cases, the treatises were reluctant to declare that an individual
could violate international law.  E.g., 3 Robert Phillimore, Commentaries upon
International Law 150–52 (3d ed. 1885) (“If the unauthorized subject carry on War, or
make captures, it may be an offence against the sovereignty of his own nation, but it is not
necessarily a violation of International law.”).

209. For background information on Chanler, see Jonathan A. Bush, “The
Supreme . . . Crime” and Its Origins:  The Lost Legislative History of the Crime of
Aggressive War, 102 Colum. L. Rev. 2324, 2350–64, 2402–23 (2002).

210. A.L. Pomerantz, Re:  Memorandum of Charles Lyon Concerning Industrialists
[sic] Participation in Hitler’s Seizure of Power (Aug. 20, 1946), Gantt Papers, supra note
36, at boxes OO & R. R
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It was a broader notion of conspiracy than Sprecher had used in his
draft indictment in June.  Sprecher had sought to charge a half-dozen
industrialists for conspiring with the Nazi chieftains in aggression, war
crimes, and crimes against humanity.211  Pomerantz proposed that the
industrialists and their predecessors like Gustav Krupp (now senile), Fritz
Thyssen (who broke with Hitler late in 1938), and Carl Duisberg (died in
1935), conspired with each other for ultrareactionary, expansionist goals
embodied by the Pan-German League and similar associations, and at
some point merged their criminal plans with those of the Nazis.  The way
to prove it, he urged a few days later, was to expand the industrialists’ trial
to include the few senior industrialists and financiers, perhaps Schnitzler
from Farben and the banker Schroeder, who had been part of the
League before endorsing the Nazi movement.  The benefit would be a
legal theory broad enough to implicate, accurately yet fairly, culpable in-
dustrialists and financiers.  He urged that the case be brought either indi-
vidually or as a charge in a larger industrialist case where it could “be
added and emphasized so that it will appear as the dominant theme of
the indictment.”212  In legal terms, the case would be a mix of old (con-
spiracy, individuals) and new (aggression).

Pomerantz had other aims as well.  One was his belief that as impor-
tant as innocence or guilt, or compiling an historical record, was the ur-
gent need—after two world wars—to break the power of militaristic
German big business and to discredit it in the eyes of ordinary Germans,
showing them and “the world the real nature of the beast.”213  Focusing
on specific associations and meetings to show big business in action,
rather than single industries committing atomized crimes, would make
for more dramatic, pedagogically effective trials, for it was “too painfully
evident to require proof that the present Nurnberg trial [the end of the
IMT]” was “rapidly losing its audience.”214

Sprecher replied two weeks later, objecting to every claim.  He ex-
plained that

one of the most striking results of our work is the common feel-
ing in our section about joinder of defendants and the difficul-
ties in getting competent proof. . . . [W]e forsee [sic] utter disas-
ter in joining in any one case more than about a half dozen
defendants from one concern or complex or from not more
than two closely related concerns or complexes.215

He went on to give reasons, all stemming from the practicalities of
trial work, and none from the due process limits of conspiracy law:

211. See supra note 132 and accompanying text. R
212. A.L. Pomerantz, The Proposed Indictment of the Nazi Industrialists—A New

Approach 9–10 (Aug. 22, 1946), Gantt Papers, supra note 36, at box OO. R
213. Id. at 1–2.
214. Id.
215. Drexel Sprecher, Re:  Joinder of Defendants and Scheduling of First Few Trials

of Nazi Industrialists (Sept. 6, 1946), Gantt Papers, supra note 36, at box EE. R
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(3) There will be a confusion of issues at trial if too many de-
fendants are named as conspirators, for each participated in the
conspiracy and in other crimes at limited points and for differ-
ent reasons . . . . [E]ven similar participations call forth different
theories of defense and different defense witnesses.  If the Court
is confused and in doubt, it will be more inclined to refuse to
reject defense efforts to expand and qualify—and less able to
recognize disruptive defense tactics.  Indeed, even the prosecu-
tion may find it difficult to argue issues of relevancy [sic] after
the issues expand.  At best the Court will be baffled for some
time in absorbing the intricacies surrounding the Nazi eco-
nomic system, which will be largely brand new to the judges as it
was to our fairly informed staff for some time.
(4) The press will give better and more coherent coverage to a
clear “restricted type” case than to a less well-prepared and more
confused case.  A convincing case that moves quickly along on a
few individuals will be more understandable.
(5) Public opinion will not tolerate a case that becomes con-
fused and gets bogged down—or which lasts more than about
two months in all.  To invite a longer case is to invite no further
cases.216

Strongly implying that the chance of another multinational trial of
industrialists was notional, he set out a rough schedule under which the
first American trial of a small, tightly defined group of industrialists could
begin no sooner than December 1, with others against Flick, Farben,
Krupp, the Dresdner Bank, and the Hermann Goering Works starting at
staggered times until March 1947.  Sprecher’s plan was the direct oppo-
site of Pomerantz’s—no broad presentations against big business as a
whole, no emphasis on pre-1939, much less on pre-1933 developments,
and no charges against corporations as entities or political associations.

E. The Drachsler Memorandum and the Institutional Approach (Sept. 1946)

Into this war of the memoranda came the most thorough interven-
tion of them all, a lengthy analysis by prosecutor Leo Drachsler.217

Slovak-born, Drachsler had been brought to America as a young boy by
his parents and attended City College and then Columbia Law School.
By the war, he was a mid-career federal government lawyer working for
the Antitrust Division in the New York office.  His area was German car-
tels and his specialty I.G. Farben, and he was fluent in German.  If all that
was not enough, he came recommended by Attorney General Tom Clark.
Hired in a hurry by Taylor on his recruiting trip to the United States in
February 1946, Drachsler had arrived in Nuremberg in May and worked
on Farben almost from that moment on.  On September 28, he submitted

216. Id.
217. The biographical details are drawn from a videotaped oral history that Drachsler

prepared for his family some time in the 1980s (on file with the Columbia Law Review) and
from the author’s conversations with Drachsler’s son in 2005–2006 and 2009.
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a memorandum entitled “Indictment of the Industrialists,” expanding on
and incorporating a memorandum from August 19.  The combined
memorandum proved to be the most comprehensive review of the
alternatives.

Drachsler divided the different approaches under consideration into
cases centering on (1) a Nazi conspiracy that leading industrialists had
joined; (2) a separate industrialists’ conspiracy that merged at some point
with the Nazi conspiracy; and (3) a joint conspiracy of reactionary and
militaristic German elites.  All three, he felt, were unsatisfactory both as
historical explanations and in terms of the likely public reaction.  He pro-
posed instead an “institutional” approach.  This theory alone, he argued,
could address the fact that German industrialists had constituted a “third
pillar” of the regime along with the Nazi Party-controlled government
and the military, and that in important ways this third pillar was “a single
organization,” “a single entity.”218  His challenge, in framing an institu-
tional approach, was whether it could adequately capture the essential
but informal unity of German big business, and if so, whether it could
remain consistent with basic notions of fairness and due process.

Whatever he meant by an institutional approach, he promptly made
the task more rather than less difficult by adding to the familiar targets—
individuals, corporations, and Nazi state agencies—a fourth element.  Big
business had willingly “nazified” itself, working closely with Nazi eco-
nomic leaders and SS figures like the notorious Oswald Pohl, who was
himself later convicted at Nuremberg for overseeing the economic arm of
the SS empire.  Crucially, business had done so through a network of
cartels, semi-public and public economic institutions, and instrumentali-
ties, the best known of which were the Reichsvereinigungen.219  These
were associations through which nazified industries like iron and coal—
their owners and senior managers in personal attendance—advised the
military, the Party, and each other about shared goals.  The agenda might
include weapons systems, production goals, slave labor allotments, the
takeover of property owned by German and then Austrian and Czech
Jews, and, once war began, by owners in occupied countries, or the indus-
trialists’ exchange of personnel and properties with government-owned
economic empires like the Hermann Goering Works.  Drachsler was the
first to argue that these “semi-public and self-regulating” autonomous
Nazi associations were more than routine committee meetings of minor
figures with common wartime concerns.220

Prosecutors now had in hand minutes from hundreds of meetings
documenting that leading figures like Krupp, Flick, and Roechling regu-
larly attended.  Drachsler argued that the Reichsvereinigungen and simi-

218. Drachsler, Industrialists, supra note 51, at 13 (explaining the “third pillar” theory R
of German industry); id. at 22 (describing German industry as single entity and
organization).

219. This paragraph is drawn from id. at 21–24.
220. Id. at 14.
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lar voluntary-regulatory groups were important not only because they
yielded evidence that business coconspirators continued to meet and di-
vide up slave labor allotments, but also because the groups were them-
selves guilty, alongside individuals and corporations.  But having added to
the pool of culpable defendants in this way, Drachsler’s task was harder
yet:

[W]hen the industrialists appear in the dock they will appear in
their representative capacity, as officers of the leading German
economic institutions, as corporate officials of their own organi-
zations, and as individuals.  They should be tried and convicted,
not as representing merely “German industry” or the “German
economic system”, but in these three specific capacities.221

Having urged a fuller picture of how German business was run in the
Nazi years and an inclusive view of culpability, Drachsler had to explain
and support his “institutional” approach.  His answer had elements of
both the Sprecher and Pomerantz proposals.  Like Sprecher, he envi-
sioned that “[t]he doctrinal basis of the indictment, it is assumed, will be
the American law of conspiracy,” and foresaw an indictment modeled
largely on that used in the ongoing IMT.222  Like Pomerantz, he looked
to industrialists’ associations as a vehicle through which they contributed
to the criminal conspiracy, and he stressed their early support for Hitler.
Drachsler also urged that a first industrialist case be framed dramatically
around key moments, especially the meeting on February 20, 1933, at
which scores of the leading businessmen and party and government offi-
cials were present, and after which the industrialists rapidly started to
“nazify” their businesses.223  But he departed from Sprecher and
Pomerantz in urging that associational groups be made independent
targets, not just sources of evidence, meaning that the number of poten-
tial targets was even larger:  a prosecutor’s nightmare as well as delight.

Quickly Drachsler concluded that there should not be one big trial
for German industry.  His answer, somewhat vaguely put, was to propose
smaller trials.  Each would crucially rely on Article 9 of the London
Charter, which allowed the court—after hearing evidence about certain
defendants—to designate as culpable the groups to which they be-
longed.224  Yet it was already late September:  The IMT’s hostility to the
organizational theory was obvious and the idea of a second international
trial was all but dead.  Drachsler must have known that such further
group charges were highly unlikely.  In fact, his recommendations sug-
gest he may have intended the memorandum as a way to open discussion
rather than as a concrete proposal to be adopted.  Perhaps Drachsler also
had one eye on providing a legal rationale for the larger goal that most
occupation planners outside Nuremberg sought—German disarmament.

221. Id. at 22.
222. Id. at 10.
223. Id. at 19–20.
224. London Charter, supra note 52, art. 9. R



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 67 18-MAY-09 9:15

1160 COLUMBIA LAW REVIEW [Vol. 109:1094

Whatever form trials took and whomever they punished, Drachsler urged
that they be the “judicial as against political and military condemnation of
the most culpable segments of German society.”225

What could other American prosecutors have made of Drachsler’s
talk of symbolic and representative defendants and of their dual role in a
trial?  The only hint is in a memo to Taylor from John M. Anspacher, the
public relations officer, who expressed extreme concern about press and
broader public hostility.  Whatever the legal merits of Drachsler’s idea, he
said, the editorialists will respond with “glee,” tearing it apart, and the
only way to enjoy the upper hand in public with this charge would be to
emphasize not pre-1933 industrialist activity, but post-1933 industrialist
activity done together with Nazi leaders, a “double-barrelled conspiracy after
1933.”226

So by late September 1946, all theoretical options were under consid-
eration.  Businesses might be tried as corporations or conspiracies, as pri-
vate entities or quasi-public instrumentalities.  Businessmen might be
named as individual conspirators with charges like those of the IMT, or as
adherents to conspiracies defined by their firms, their industries, or
across industries.  The time had come for a final decision.

F. The First Nuremberg Judgment and Its Implications for Conspiracy Charges
(Oct. 1946)

Surprisingly, the decision came more quickly than anyone might
have thought.  On October 4, Taylor issued a short, businesslike memo to
Pomerantz that stated no policy shifts or decisions.  Outwardly, it looked
unimportant and even appeared to accept many of Drachsler’s proposals.
Taylor stated that he favored a series of trials rather than a single industri-
alist trial, accepted the desirability of tying the trials together to show the
common behavior of big business, liked the idea of stressing the February
20, 1933, meeting, and in general favored an “institutional” approach.227

But in fact the memo was office kabuki by Taylor, for it represented a
polite but decisive rejection of Drachsler’s “institutional” approach and
its reliance on the organization-membership theory of Bernays and the
London Charter.228  Behind Taylor’s decision was the key event separat-
ing Drachsler’s memorandum of September 28 from his reply:  the fact
that on September 30 and October 1, the first Nuremberg tribunal read
its much-awaited final judgment.

225. Drachsler, Industrialists, supra note 51, at 28. R
226. Memorandum from John Anspacher to Telford Taylor (Sept. 12, 1946), Gantt

Papers, supra note 36, at box EE. R
227. Memorandum from Telford Taylor to A.L. Pomerantz, Mr. Drachsler’s

Memorandum of 28 September (Oct. 4, 1946), Gantt Papers, supra note 36, at box R. R
228. See id. (“I do not, without further persuasion, share Mr. Drachsler’s view . . . that

we should seek declarations of organizational criminality.  That technique has had only
very limited success in the international trial . . . .”).
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By the time the judges finished reading the judgment, most people
packed into the main courtroom of the Palace of Justice seem to have
thought that the court had considered the issues thoughtfully and pun-
ished most of the guilty people appropriately.  Impressionistic evidence
suggests that there was some surprise at the relatively light twenty-year
sentence given to production czar Albert Speer and the complete acquit-
tal of economics minister Hjalmar Schacht, but generally the verdicts and
sentences seemed fair to the expectant public.229  But for prosecutors
planning future trials of industrialists, the judgment was an almost unbro-
ken litany of bad news, in at least four major ways.

First, regarding individual liability, economic actors Schacht and
Speer were acquitted of conspiracy and aggression charges.230  The rea-
sons differed, but the widespread inference was, rightly or wrongly, that if
two top government ministers in the economic area were acquitted, in-
dustrialists had little to worry about on these charges.231

Second, regarding organizational liability, only three of the six were
convicted.232  Moreover, for the three convicted organizations, the court
suggested, despite its inability to bind zonal governments, that future tri-
als for criminal membership ought to include stiff due process guaran-
tees.233  True, members of the convicted entities, the SS, SD and Gestapo,
and Party higher leadership, could be tried for criminal membership in
addition to or instead of predicate acts; to that extent, the Bernays plan
survived.  But the implication was that membership charges would not be
a shortcut to conviction and would certainly not be available against aver-
age complicitous Germans, who would be handled through denazifica-
tion or not at all.  In practical terms, the court rejected Bernays’s solution
to the organization problem.

229. See, e.g., Taylor, Anatomy, supra note 27, at 592 (noting reaction to Schacht R
acquittal).

230. Schacht was acquitted on all counts on the theory that even though he was “a
central figure” in illegal rearmament, and participated “in a minor way, in some of the
early Nazi aggressions,” nothing he did was with the specific intent that arms actually be
used.  United States v. Goering (The Nurnberg Trial), 22 T.M.W.C., supra note 45, at 411, R
552–56 (Int’l Mil. Trib. 1946).  Albert Speer was acquitted of conspiracy and aggression
counts, the reasoning being that his efforts for war production began well after the war was
underway, even though the same acts constituted massive crimes against humanity and war
crimes for which he was convicted.  Id. at 576–79.

231. See, e.g., United States v. Krauch, 8 T.W.C., supra note 7, at 1211, 1212 (1948), R
(Hebert, J., concurring opinion on crimes against peace and conspiracy) (citing
Nuremberg acquittals of business defendants); United States v. Krupp, 9 T.W.C., supra
note 7, at 401, 439, 446–47 (1948) (Anderson, P.J., special concurring opinion on dismissal R
of charges of crimes against peace and conspiracy) (same).

232. The Nurnberg Trial, 22 T.M.W.C., supra note 45, at 501–23 (declaring Nazi R
Leadership Corps, Gestapo and SD, and SS to be criminal organizations, while SA, Reich
Cabinet, and GSHC were not declared criminal organizations).

233. Id. at 499 (noting that application of organizational guilt is “far reaching and
novel” concept and recommending its application be “properly safeguarded”).
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Third, regarding corporations, the court sharply dismissed the no-
tion of imposing liability on “abstract entities” instead of individual per-
petrators.234  The remark did not mention corporations as such and was
entirely dicta—there being no abstract entities on trial for substantive of-
fenses—and was plainly said with the aim of ensuring that natural per-
sons could not hide behind artificial entities like the state.  Yet there it
was, loose dicta, potentially implying that international law did not im-
pose criminal liability on corporations.

Fourth, the court cut back on conspiracy liability in numerous and
important ways.  It ruled that its own jurisdiction, under the London
Charter, extended only to conspiracy to commit crimes against peace and
not conspiracy to commit war crimes or crimes against humanity.235  It
ruled that, to be culpable, “the conspiracy must be clearly outlined in its
criminal purpose.  It must not be too far removed from the time of deci-
sion and of action . . . [a time when] a concrete plan to wage war ex-
isted . . . .”236  With that, even substantial pre-1937 participation in war
planning was outside the court’s jurisdiction.  The same was true for con-
spiratorial planning that came too late.  That is, because the London
Charter defined the predicate crime against peace with conspiracy-like
language of “preparation” and “planning,” preparatory acts that came too
close to the war were included in crimes against peace itself and not
deemed part of conspiracy.237  The court also rejected the common law
rule that imputes responsibility for all acts attributable to a conspiracy to
latecomers to that conspiracy.238  And it generally addressed the conspir-
acy and aggression counts together, further collapsing the former into
the latter.  To be guilty of conspiracy under the London Charter, one
essentially had to have played a substantial role in planning the war, had
knowledge of its illegality and intent that force be used, have been in a

234. Id. at 466 (“Crimes against international law are committed by men, not by
abstract entities, and only by punishing individuals who commit such crimes can the
provisions of international law be enforced.”).  In this, the court was surely tracking what
Jackson had said in his opening argument, that “[o]f course, the idea that a state, any more
than a corporation, commits crimes is a fiction.  Crimes always are committed only by
persons.”  Robert Jackson, Opening Statement (Nov. 21, 1945), 2 T.M.W.C., supra note 45, R
at 98, 150.  Jackson’s next sentence makes clear that there was no repudiation of corporate
culpability:  “While it is quite proper to employ the fiction of responsibility of a state or
corporation for the purpose of imposing a collective liability, it is quite intolerable to let
such a legalism become the basis of personal immunity.”  Id.

235. The Nurnberg Trial, 22 T.M.W.C., supra note 45, at 469 (“[T]he Charter does not R
define as a separate crime any conspiracy except the one to commit acts of aggressive
war.”).

236. Id. at 467.
237. See, e.g., id. at 550–51 (noting Funk’s involvement in war planning but

dismissing his liability for conspiracy under Count One); id. at 574–76 (same for Seyss-
Inquart).

238. See United States v. Krupp, 9 T.W.C., supra note 7, at 455, 457 (1948) (Wilkins, R
J., special concurring opinion on the dismissal of Counts One and Four) (declaring
criminal liability limited to “persons, who individually, played a substantial part in the
planning, preparation, initiation, or waging of aggressive war”).
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position to contribute to a decision to invade, and done these things be-
tween 1937 and 1939.239  Not surprisingly, fourteen of twenty-two defend-
ants charged with conspiracy were acquitted on this count by a court that
plainly disfavored conspiracy.  Yet as we shall see, the tribunal’s narrow
version of conspiracy actually offered American prosecutors the chance
to use a form of conspiracy that would serve Bernays’s goals while satisfy-
ing Professor Wechsler’s worries, and perhaps those of the civil lawyers as
well.

When court adjourned on the afternoon of October 1, Telford
Taylor’s new challenge was to frame legal theories for both economic and
other cases in his program in a way that could withstand scrutiny under
the new IMT rulings.  Every theory his staff had proposed so far for prose-
cuting industrialists—each one, fortunately, presented only in-house—
was suddenly at risk.

Some say, even to this day, that the IMT’s rulings were dispositive on
the subject of international conspiracy and that the restrictive interpreta-
tion is therefore the rule in modern international law.240  This omits the
teachings of the complex, underutilized Tokyo judgment, which assessed
conspiracy far more permissively, but had two dissenting opinions (by
common law judges) on the point;241 as well as of the French war crimes
trials that later were held under Control Council Law No. 10.242 Both
programs are well worth close study.  For present purposes, this view fails
to consider the twelve later Nuremberg trials that were about to open in
late 1946.  Taylor’s problem was how to avoid the harsher consequences
of the IMT rulings.  He could either bypass the rulings altogether by
claiming they did not apply to his trials, perhaps by finding some other
legal basis,243 or where that was impossible, try to distinguish their reason-
ing and live with their consequences.

One strategy open to Taylor was to argue that certain IMT rulings
were not what they seemed or not as bad as they threatened to be.  Ordi-
narily, this response to an adverse judicial ruling might be deemed mere
pig-headedness, but if based on solid contemporaneous authority, it

239. London Charter, supra note 52, art. 6. R
240. E.g., Antonio Cassese, International Criminal Law 197 (2003) [hereinafter

Cassese, Criminal Law].
241. For a summary of the Tokyo judgment’s view of conspiracy, see Solis Horwitz,

The Tokyo Trial, 28 Int’l Conciliation 473, 553–54 (1950).  The relevant text is contained
in the majority opinion, 20 T.W.C.T., supra note 139, at 48, 439; id. at 4–7 (Bernard, J., R
concurring); id. at 1–7 (Jaranilla, J., concurring); id. at 475 (Webb, P.J., dissenting); id. at
491 (Pal, J., dissenting).

242. A summary with both trial and appellate court decisions was published along
with the Nuremberg summaries as France v. Roechling, 14 T.W.C., supra note 7, at 1075 R
(Gen. Trib. of the Mil. Gov’t 1948), aff’d in part and rev’d in part, 14 T.W.C., supra note 7, R
at 1097 (Super. Mil. Gov’t  Ct. 1949).

243. Polish authorities tried to go beyond the IMT and designate additional criminal
organizations, largely for the Bernays-ian purpose of supporting charges against broader
numbers of participants.  The effort, discussed infra note 503, was withdrawn. R
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might make sense.  In this case, the authority was no less than both
Jackson and Judge John J. Parker, the distinguished Fourth Circuit judge
who was serving as alternate American judge on the IMT.244  Apparently
Parker spoke with Jackson shortly after the IMT ruling, presumably with
the intent that the message be passed on to Taylor.  As Jackson put it:
“He agrees nothing in judgment prevents Control Council Law or rule of
trial courts to put burden on member to show lack of knowledge.  In fact
I gather [the] tribunal left that possibility deliberately and expected it
would be done.”245  In other words, the bench may have felt that its rul-
ing did not eviscerate “organizational” guilt for members of the three
criminal groups, and that Taylor would, or at least should, find courts
receptive to Bernays-style charges that essentially found members guilty of
criminal membership on the basis of the IMT’s organizational finding
unless they could affirmatively show lack of knowledge.  Even though
Taylor was by now skeptical about the utility of organization/membership
guilt,246 Jackson’s telegram suggested that in at least this area of the deci-
sion—and maybe others—the IMT rulings might not in reality be the
setbacks they seemed to be.

That would have been, however, a risky strategy in view of the clear
language of other IMT rulings, especially regarding conspiracy.  A better
response for Taylor’s prosecutors might be to argue that, whatever the
merits of the IMT rulings on conspiracy under the London Charter, that
ruling only spoke to the language of the London Charter, not to Control
Council Law No. 10.  The London Charter contained a clause that ex-
tended the court’s jurisdiction to conspiracy generally, but the IMT had
held that this clause did not create a separate crime of conspiracy.247  In
contrast, Control Council No. 10 contained different language about
complicity, conspiracy, and accessorial liability, meaning that there was a
stronger argument that conspiracy liability, even for conspiracy to com-
mit war crimes and crimes against humanity, was within Law No. 10.

Instead of asserting jurisdiction over conspiracy generally as the
London Charter had, Control Council No. 10 gave a non-exhaustive list
of different forms of liability for a person who was:

244. Much has been written about Parker’s 1930 Supreme Court nomination, which
was rejected by the Senate largely on the basis of his perceived hostility to organized labor
and racist remarks made during his 1920 gubernatorial campaign.  Whatever one’s
assessment of the nomination battle, Parker had a long, distinguished career on the Fourth
Circuit from 1925 to 1958 and was one of the leading behind-the-scenes figures at
Nuremberg.  See, e.g., Taylor, Anatomy, supra note 27, at 632. R

245. Telegram from Robert Jackson to Telford Taylor (Oct. 11, 1946), Taylor Papers,
supra note 36, at 20-1-3-34. R

246. Taylor later recalled his own skepticism.  See Taylor, Anatomy, supra note 27, at R
628; Taylor, Final Report, supra note 9, at 16–17. R

247. London Charter, supra note 52, art. 6, lists three crimes and then says that R
anyone who participated in the “formulation or execution of a common plan or conspiracy
to commit any of the foregoing crimes” was responsible for all acts done by anyone in
furtherance of such plan.  For the IMT ruling limiting the scope of this language by
holding that it did not create a separate crime, see supra note 235. R
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(a) a principal or (b) was an accessory to the commission of any
such crime [as defined elsewhere in Article II] or ordered or
abetted the same or (c) took a consenting part therein or (d)
was connected with plans or enterprises involving its commis-
sion or (e) was a member of any organization or group con-
nected with the commission of any civil or military (including
General Staff) position in Germany or in one of its Allies, co-
belligerents or satellites or held high position in the financial,
industrial, or economic life of any such country.248

If the IMT could use the language of Count Two (crimes against
peace, with liability for planning and preparing) to find Funk guilty for
his planning activities while acquitting him of Count One (conspiracy for
same), Taylor could have thought that almost any sort of preparatory and
planning behavior would be legitimately encompassed within the broader
language of Article II(2) of Control Council No. 10.  Indeed, the broad
complicity language might even reach farther than the London Charter’s
conspiracy language.  If more proof were required, prosecutors needed
to look no further than the ongoing British and American JAG trials
against concentration camp officials that had consistently and successfully
used language of “common design” and “common enterprise” to charge
SS men and women for planning and participatory activity without rely-
ing on “conspiracy” ipso dicto.249  In short, responding to Bernays’s prob-
lem—the large numbers of persons against whom proof for individual
atrocities was difficult—the JAG courts had been using a variety of con-
spiracy and complicity charges, all of which were accepted as being an
ordinary part of the laws and customs of war.250  A broad reading of
Control Council No. 10 liability was even more tempting in light of the
language that specifically included persons who “held high position in
the financial, industrial, or economic life” of the Axis.251

A third possible response to the October 1 setbacks was that the IMT
rulings ought not to bind a Control Council No. 10 court at all.  It might
seem that it would have been farfetched to argue that the rulings of the
first Nuremberg tribunal should not apply to later Nuremberg trials, but
there was strong support for this theory in the forgotten legislative history
of Control Council No. 10.  The London Charter was dead or essentially
dead on October 1, 1946,252 and in the absence of a new international

248. Control Council No. 10, supra note 50, art. II(2). R
249. See infra notes 500–501 and accompanying text. R
250. The notion that complicity- and conspiracy-type acts were embedded in the

predicate crimes because of the common law of war, the breadth of Article II(d), or both,
was one that would be debated in later trials.  See, e.g., United States v. Krupp, 9 T.W.C.,
supra note 7, at 356, 362 (1948) (setting forth prosecution argument and defense motion R
arguing about extent to which preliminary activities were encompassed within predicate
act under Article II(d)); Taylor’s argument in the July 9, 1947 hearing, 15 T.W.C., supra
note 7, at 1094–95 (citing JAG legal theory), discussed infra text accompanying note 418. R

251. See supra note 248 and accompanying text. R
252. The London Agreement authorized a trial or trials under its terms for a one-year

period, and by its terms continued to automatically subject the right of any of its four
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agreement reauthorizing it, future trials were exclusively under the au-
thority of Control Council No. 10.  This law in its preamble and first arti-
cle specifically incorporated the London Charter.253  But Control
Council No. 10 also used different language from the London Charter to
define the same crimes, especially crimes against humanity and conspir-
acy.  In fact, Control Council No. 10 didn’t use the term “conspiracy” at
all, aside from the embedded definition of preparatory forms of crimes
against peace.  Instead, it gave a non-exhaustive list of different forms of
liability, including for persons “connected with plans or enterprises,” lan-
guage capacious enough to include almost any sort of ordinary conspira-
tor.254  So the threshold problem was what prosecutors and judges under
Control Council No. 10 should do where the two charters were different
and where the IMT had read the London Charter narrowly.  And the
answer is found in the crucial “missing link” that applied the four-power
Control Council No. 10 to the American zonal courts.

For U.S. proceedings, the directly applicable law—the equivalent of
a zonal charter for the new tribunals—was Ordinance No. 7, by which the
military government, under the authority of the four-power Control
Council No. 10, established war crimes courts and procedures in the
American zone.255  William A. Zeck drafted most of Ordinance No. 7
along with Bessie Margolin256—a highly respected lawyer in the Labor
Department who briefly served at Nuremberg before Pomerantz arrived
and later worked with others to recruit judges for the program.257  Their
papers show that early drafts included strong notions of precedent and
res judicata, to the effect that rulings of the IMT were to be given full
effect.258  Since they were preparing their drafts in summer 1946, the in-
ference has to be that they foresaw and intended that by adhering to IMT

signatories to withdraw with one month’s notice, withdrawal apparently having the effect of
ending the court.  London Charter, supra note 52, art. 6.  There appears to have been no R
discussion in early August 1946 about ending the court, all participants probably content
to allow the first trial to wend on.  In fact, none of the four Allies appeared to give the
required notice of withdrawal, either in those first months after August 8, 1946, or
afterward, but the failure of an agreement for a second trial clearly implied that the
London Charter was in desuetude, a conclusion nobody has ever challenged since.

253. Control Council No. 10, supra note 50, pmbl., arts. I, II.1(d). R
254. Id., art. II(2).
255. Ordinance No. 7:  Organization and Powers of Certain Military Tribunals

[hereinafter Ordinance No. 7], reprinted in Taylor, Final Report, supra note 9, app. L, at R
286–91.

256. See Subject:  Establishment of Tribunals for Trials of War Criminals Pursuant to
Allied Control Council Law No. 10 (undated) (unpublished papers of Bessie Margolin, on
file with the Columbia Law Review) [hereinafter Ordinance No. 7 Draft].  I thank Marlene
Trestman, Esq. for finding and sending this document.

257. The dozens of telegrams about judicial recruitment are contained in NARA,
supra note 81, at 153/1/85-1(bk. 2), 153/2/85-1, and others.  Examples are on file with R
the Columbia Law Review.

258. Ordinance No. 7 Draft, supra note 256, art. 12 (“The findings of fact and R
conclusions of law of the International Military Tribunal in Case No. 1 . . . shall be binding
on the commissions established hereunder.”).
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findings, which they assumed would be tough on organizations, the new
tribunals would broaden liability and expedite the trials by preventing
defendants from relitigating basic facts that had been exhaustively proven
at the IMT.  But the requirement that the later courts follow precedent
was phrased more broadly in these early drafts of Ordinance No. 7 to
include legal rulings as well as factual findings.

Significantly, at some point the language regarding precedent was
dropped.259  In the absence of direct historical evidence, it is difficult to
know what the reason for this change was, and whether it was meant to
benefit the prosecution, the defendants, or for some other reason en-
tirely.260  Whatever the reason, the language was deleted before October
18, the date of the final text for Ordinance No. 7.  In its place in Article X
was a softer formulation providing that IMT determinations that “inva-
sions, aggressive acts, aggressive wars, crimes, atrocities, or inhumane acts
were planned or occurred, shall be binding on the tribunals established
hereunder and shall not be questioned except insofar as the participation
therein or knowledge thereof by any particular person may be con-
cerned.”261  In short, the final version of Ordinance No. 7 specifically
dropped the requirement that IMT legal rulings be given binding effect.
Now, having lost legal rulings before the IMT, the prosecutors needed to
take advantage of this to avoid those prior rulings.

Armed with these different substantive definitions of the crimes and
a charter that seemed not to bind his courts to IMT rulings, Taylor was
willing in the weeks after October 1 to consider arguments that an out-
sider might think were squarely contrary to IMT rulings and therefore
futile.  The first of Taylor’s indictments, the Medical indictment against
twenty-three Nazi doctors and medical officials, was filed on October 25,
and contained as Count One a common design or conspiracy to commit
war crimes and crimes against humanity.262  Two other indictments fol-
lowed in January in similar style, against sixteen judges and legal officials
and eighteen chieftains from the SS’s sprawling economic empire.263

Both indictments contained almost identical language in their Count

259. It is difficult to assign a firm date to this decision.  The draft versions of
Ordinance No. 7 preserved in the archives are typically undated.  See id.  And the fact that
Margolin returned from Nuremberg to Washington in late September, having presumably
finished the final text, is not dispositive either, since the exact date of her departure is
unknown and she continued to work on Nuremberg matters even back in Washington.

260. If the language on precedent was deleted before October 1, it may have been
done with the aim of helping defendants, since it was assumed that almost all IMT rulings
would be adverse to the Nazis.  If it was a last-minute change after the IMT ruling was
announced, it could indicate a desire to make available to prosecutors some of the legal
theories that the IMT had largely rejected.

261. Ordinance No. 7, supra note 255, art. X. R
262. Indictment, United States v. Brandt (Medical Case), 1 T.W.C., supra note 7, at 8, R

10 (1946).
263. Indictment, United States v. Altstoetter (Justice Case), 3 T.W.C., supra note 7, at R

15, 17 (1947); Indictment, United States v. Pohl, 5 T.W.C., supra note 7, at 200, 201 R
(1947).
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One, alleging a conspiracy to commit crimes against humanity and war
crimes.

G. Forming New Theories for Business Cases (Oct. 1946–Jan. 1947)

The Medical indictment was hardly a fluke, nor did it rest on a theory
crafted for that case’s unique facts.  On the contrary, it illustrates what
was arguably the most important task facing prosecutors in the weeks fol-
lowing the disappointments of the IMT rulings.  Prosecutors urgently
needed to frame usable theories, especially for the prosecution of indus-
trialists.  A quick and incomplete review of what the senior lawyers were
doing in one five-week period illustrates their efforts.

Lyon wrote Sprecher on October 22 to ask whether Flick’s member-
ship in Nazi industry groups like the Reichsvereinigung Eisen (RVE) gave
rise to guilt for spoliation or slave labor, given that the groups helped
plan and coordinate such activities.

Flick was a member [of the RVE].  Can he be charged, as such,
with responsibility for any spoliation or slave labor activities? . . .
The defense to slave labor counts in all industrialist cases will be
that defendants were too high up to know about labor
problems.  Our evidence of gruesome treatment in the plants
will typically be weakest (or nonexistent) where we try to show
knowledge of, or participation in, such treatment by top men.
The weakness can be counteracted, to some extent anyway, if we
show the top man to have acted on industry committees which
had slave labor functions.264

The next day, Irv Brilliant, a mid-level lawyer in charge of the prose-
cution’s Industrial Organization branch, wrote a short memorandum to
Sprecher agreeing that large economic organizations, despite their sins
and notoriety, would “necessarily” elicit a “significant ‘so what’” if in-
dicted, and that a better way to proceed would be against individuals, but
submitting briefs and evidence about the organizations by which means
“[i]t is even possible that a conspiracy might be proven through an exam-
ination of the self-governing organizations.”265  On October 25, Sprecher
wrote his branch chiefs to urge them to study the Drachsler memoran-
dum in order to brainstorm how to handle “homogeneous groups of Nazi
industrialists and financiers.”266  On the same day he also wrote Lyon,
who was heading the team preparing a case against Friedrich Flick, to say
that staff shortages and theoretical concerns—Taylor’s October 4 memo-
randum—precluded his lending staff from working on the general eco-

264. Memorandum from Charles Lyon to Drexel A. Sprecher, Possible Aid to the Flick
Case by the Economic Division (Oct. 22, 1946), Gantt Papers, supra note 36, at box EE. R

265. Memorandum from Irv G. Brilliant to D.A. Sprecher, Mr. Drachsler’s Memo of
28 September 1946 (Oct. 23, 1946), Gantt Papers, supra note 36, at box R. R

266. Memorandum from Drexel A. Sprecher to Branch Chiefs, The Trial Theory of
Individual Cases Against Homogeneous Groups of Nazi Industrialists and Financiers (Oct.
25, 1946), Gantt Papers, supra note 36, at box EE. R
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nomic conspiracy theory that Drachsler had proposed.  Three staffers,
however, would continue to help document industrialists’ “[f]orms of en-
terprises, organizations and responsibilities of officials.”267

Four days later, in the course of a status report to Pomerantz and
Sprecher, Lyon urged that “despite the International Military Tribunal
opinion” (presumably, Schacht’s acquittal), the possibilities of an aggres-
sive war charge against Flick and associates should be thoroughly investi-
gated, and he listed some of the evidence.268  Pomerantz next wrote
Taylor to discuss prosecuting prewar crimes against humanity, another
area where the IMT had ruled narrowly by excluding almost all prewar
atrocities from its jurisdiction and where Control Council No. 10 ap-
peared to be much broader; here too it was expected that cases would be
brought against industrialists for prewar looting from Jewish and other
businessmen.  Pomerantz’s proposal was that German law might be used
to prosecute crimes against humanity that might be retroactive on the
international plane, but that surely were fully prohibited by pre-1933
German law.269

A week later Pomerantz advised Flick staff prosecutor Joseph Stone
about another theory, this time concerning slave labor charges.  The
problem was that industrialists like Flick were expected to defend their
use of slave labor by introducing German propaganda that foreign labor-
ers had come voluntarily, and saying that they had no reason to second-
guess their own government.  After reviewing other theories, Pomerantz
suggested membership charges as a way to introduce slave labor guilt,
regardless of Flick’s claim.  The IMT had disfavored membership guilt,
but it had kept the door open by finding the SS, SD, and Party leadership
guilty as organizations.  Since some of the senior Flick managers were also
high-ranking SS members, membership charges could be brought, with a
rebuttable presumption that the member-executives knew of the slave la-
bor.270  William Zeck wrote to Lyon suggesting that “obligations imposed
by German [domestic] law” might contain a legal duty to manage or su-
pervise that would help in the prosecution of board members of publicly
held corporations like I.G. Farben.  A skeptical Paul Gantt wrote back on

267. Memorandum from Drexel A. Sprecher to Charles Lyon, Aid to the Flick Case by
the Economic Division 2 (Oct. 25, 1946), Gantt Papers, supra note 36, at box EE. R

268. Memorandum from Charles Lyon to Abraham Pomerantz, Flick Case—Present
Status and Program for the Next Three Weeks 4 (Oct. 29, 1946), Gantt Papers, supra note
36, at box EE. R

269. Memorandum from A.L. Pomerantz to Telford Taylor, Theory of Prosecuting
Crimes Against Humanity (Aryanization, Medical Experiments, Etc.) (Nov. 1, 1946), Gantt
Papers, supra note 36, at box EE (noting that although Control Council No. 10 appeared R
broad enough to prosecute prewar crimes, such a theory might be viewed as making
Control Council No. 10 an ex post facto law).  The cases deemed outside the IMT
jurisdiction were essentially atrocities against German Jews, socialists, Jehovah’s Witnesses,
and the handicapped.

270. Memorandum from A.L. Pomerantz to Joseph Stone, Your Memorandum of
October 25, 1946—Slave Labor 2 (Oct. 25, 1946), Gantt Papers, supra note 36, at box OO. R
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November 11 to criticize Brilliant and Zeck’s views and inform their boss
Lyon that German law was unclear and that its most damning rules might
be contained in 1937 Nazi corporate law, obviously a yardstick that prose-
cutors would want to avoid.  Zeck replied to clarify that he had not meant
German law, but international criminal law; Lyon noted by hand that he
“agree[d] in toto.”271  The memos left unaddressed the issue of Farben’s
particularly complicated governance structure, with overlapping execu-
tive committees.

At the close of November, Lyon wrote Taylor and Pomerantz to pro-
pose alternative theories for business prosecutions.  One was a freestand-
ing case for aggressive war against six to ten leaders of different iron and
steel companies, who were members of various associations and Nazi sup-
port groups, along with the government’s Plenipotentiary General for
iron and steel and Pleiger from the state-owned Hermann Goering
Works.  In the event that this proposal was too risky “under the technical
limitations on Count I imposed by the I.M.T.,” he proposed as an ambi-
tious “Alternative Possibility . . . . A Common Case Involving all Counts
[that is, slave labor and spoliation as well] but Featuring Group
Activity.”272

And on November 30, Sprecher wrote Taylor to suggest that, after
the press of work for imminent trials of Flick, Krupp, and Farben, there
ought to be “one big case of from 12 to 24 of the leaders in the slave labor
program—a case full of far more bestiality than even Case 1 (zonal) on
the medical experiments.”273  On one level, as a case against individuals,
Sprecher’s proposed slave labor case would rest on traditional theory, but
it would be a case that crossed company boundaries and public-private
lines, and would presumably need some theory to support the joinder of
the defendants in a common case.  Sprecher went on to say that before
prosecutors got to the fourth and fifth single-company cases that they
were preparing, they might consider both this slave labor case and other
thematic prosecutions organized around spoliation and so forth.  Telford
Taylor later wrote that also around this time, he was considering a single
case for the iron masters of the Ruhr, combining Krupp, Roechling,
Flick, Ernst Poensgen of Vereinigte Stahlwerke, and the heads of

271. Zeck’s original undated memo, presumably from early November, has not been
found, but is cited in Paul H. Gantt, Not for Circulation:  Memorandum for Mr. Lyon
(Nov. 11, 1946), Gantt Papers, supra note 36, at box EE.  For Zeck’s reply, with Lyon’s R
handwritten note, see Memorandum from William A. Zeck to Charles Lyon (Nov. 14,
1946), Gantt Papers, supra note 36, at box HH. R

272. Memorandum from Charles Lyon to Telford Taylor & Abraham Pomerantz,
Possible Line-up of Major Industrial Defendants in Iron and Steel Industry in a Common
Case 3 (Nov. 29, 1946), Gantt Papers, supra note 36, at box K [hereinafter Lyon, Possible R
Line-up].

273. Memorandum from Drexel A. Sprecher to Telford Taylor, The Slave Labor
Trials (Nov. 30, 1946), Gantt Papers, supra note 36, at box OO. R
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Gutehoffnungshuette and Mannesmann, which again would require a
theory to unite the defendants.274

Behind this flurry of activity and the exploration of alternative theo-
ries was the fact that Sprecher and others had intended economic trials to
be filed already, with more to follow.  Taylor, under pressure from
Washington to start cases, had given his staff a deadline of December 1
for the first industrialist indictments.  This deadline was wholly unrealis-
tic, as the staff complained, and it was soon extended, but it at least had
the effect of concentrating attention.275  Prosecutors’ reports show that
researchers in unheated, bumpy jeeps fanned out to scores of industrial
plants and record troves in Germany, Czechoslovakia, France, and
Austria.  Sprecher’s Economic Division, American document centers in
Berlin and elsewhere, and military government officials in Vienna,
Munich, and Frankfurt collected documents and hunted down witnesses,
suspects, and witnesses who might conceivably be suspects.  The French
began a program under their erstwhile Nuremberg prosecutors, Charles
Gerthoffer and Jacques Herzog, to gather evidence of spoliation in
France and of enslavement of French civilians and POWs.  Some of the
French evidence soon made its way to Nuremberg as well.  From the
United States, Dr. Robert Kempner, who had been an important member
of the American team at the IMT, looked into the well-documented case
of Ignaz and Julius Petschek, two branches of Czech Jewish industrialists
on whose forfeited assets Flick and others had gorged, and where both
branches had family members with business records living in the New
York area.276  Legal briefs and memoranda were prepared about indus-
tries, individuals, types of violations, and legal theories.  Rumors swirled,
with wire services and newspapers trying to learn who might be charged:
One report even said that Alfried Krupp himself would not be charged
due to the Schacht acquittal.277

In mid-December, Abe Pomerantz angrily resigned, convinced that
the Army was knowingly starving the trial program of funds and re-
sources.278  Perhaps this was true, but despite this concern, new skilled
prosecutors continued to arrive.

274. Taylor, Final Report, supra note 9, at 79. R
275. Memorandum from Charles Lyon to Telford Taylor 1 (Oct. 30, 1946), Gantt

Papers, supra note 36, at box EE (writing to Taylor that December 1 deadline “cannot be R
met”).

276. Letter from Thomas Ervin to Kempner (Dec. 27, 1946), Gantt Papers, supra note
36, at box EE; Memorandum from Kempner to Telford Taylor, Preliminary Memorandum R
(Dec. 11, 1946), Taylor Papers, supra note 36, unarchived materials.  A recent R
reexamination of this and other Flick acts is contained in L.M. Stallbaumer, Big Business
and the Persecution of the Jews:  The Flick Concern and the ‘Aryanization’ of Jewish
Property Before the War, 13 Holocaust & Genocide Stud. 1 (1999).

277. Memorandum from Paul H. Gantt to Drexel Sprecher (Through Mr. Lyon)
(Oct. 22, 1946), Gantt Papers, supra note 36, at box EE. R

278. It is difficult to say precisely why Pomerantz resigned.  At stake is not just
identifying one man’s professional choices, but the growing Red Scare in the United States
and the shadow it may have cast on Nuremberg.  Pomerantz was an outspoken progressive
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Most important was Taylor’s need to get people who really knew
Farben, by far the prosecution’s largest, most complex corporate target.
Bernard Bernstein, who had worked for Morgenthau and Eisenhower,
declined, having been forced out once already, critics said, for his zeal
against cartels like Farben.  Other alumni of the Treasury and Senate in-
vestigations similarly declined, but eventually Belle Mayer (Zeck) from
Treasury agreed to come to Nuremberg.279  And in mid-December,
Josiah DuBois agreed to come and lead the prosecution.  DuBois has
earned a growing reputation among contemporary historians for his work
as a senior lawyer with the Treasury Department and general counsel to
the War Refugee Board, where he tried to extract visas from State
Department officials opposed to the admission of even a pitifully small
number of Jewish refugees.  Additionally, DuBois had served as a member
of the Allied Reparations Commission, a delegate at the Potsdam
Conference, and a special assistant to Secretary Morgenthau, and he
knew Farben as well as anyone.280  Staffed by teams of between six and

for whom the guilt of German industry was an article of faith.  His claim that Nuremberg
was abandoned came only a few months before significant elements of American public
opinion began to turn in favor of newly reliable West Germany and against trials, and to do
so on openly political grounds.  Nuremberg records show Pomerantz working steadily up
through early or mid-December 1946, and until then his only grievance, at least in the
records, was that the Army was providing wholly inadequate translators and interpreters,
thereby delaying the collection of evidence.  See, e.g., Memorandum from Abraham
Pomerantz to Telford Taylor, Flick Indictment (Nov. 27, 1946), Gantt Papers, supra note
36, at box EE (complaining about lack of interpreters). R

By March, however, Pomerantz gave speeches in New York blasting U.S. officials for
their policies, not only for depriving Nuremberg of resources but also for refusing to
cooperate with Allies, especially the Soviets, in the preparation of the cases and sending
over conservative Southern and Midwestern state court judges who were clueless about
genocide and hostile to prosecutors.  There was considerable truth to Pomerantz’s
charges, but they were more true after spring 1947 than in December when he first left, at
a time when Horsky and Margolin had not yet even found most of the judges.  Pomerantz’s
motive for leaving may be best explained in an interview he gave soon after his departure,
in January 1947, where he attacked the Pentagon and OMGUS for providing inadequate
resources and, crucially, rushing the trials without allowing sufficient time for preparation.
Associated Press, Pomerantz Tells Why He Quit, Jan. 2, 1947 (on file with the Columbia Law
Review).  Whatever his motives, he does not appear to have burned bridges with his
colleagues or the idea of trials for Nazis, because on at least one occasion in February and
March he helped round up witnesses in New York for the Flick prosecutors.  Letter from
Charles S. Lyon to Paul Gantt (Mar. 1, 1947), Gantt Papers, supra note 36, at box A (noting R
Pomerantz’s help in securing potential witness).

279. Bernstein Oral History, supra note 42, at 149–50 (discussing whether he had R
been forced out previously); Zeck Oral History, supra note 51, at 39–40 (discussing Mayer’s R
agreement to come to Nuremberg); see Cable from War Department to Telford Taylor
(Oct. 2, 1946), NARA, supra note 81, at 153/3/85-2(bk. 2) (noting refusal of Treasury R
Department economist Alexander Stephenson to come to Nuremberg); Letter from Office
of the U.S. Chief of Counsel to WDSCA War Washington (Oct. 15, 1946), NARA, supra
note 81, at 153/3/85-2(bk. 2) (stating that position as assistant prosecutor on case against R
“named Farben individual” was being held for Mayer).

280. DuBois Oral History, supra note 63, at 25–31 (discussing DuBois’s career prior to R
arriving in Nuremberg and his decision to join prosecutors); see also DuBois, Devil’s



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 80 18-MAY-09 9:15

2009] WHAT NUREMBERG REALLY SAID 1173

twelve lawyers, investigators, and support staff, cases were now being read-
ied against the Dresdner Bank, the Hermann Goering Works, Vereinigte
Stahlwerke (often called the U.S. Steel of Germany), and of course
Krupp.  Simultaneously, major investigations were continuing into indus-
try associations, Nazi state regulatory bodies, Himmler “friends circles,”
and other groups and activities.281  Indictments would not be far behind.

H. Drafting the Flick Indictment (Dec. 1946–Jan. 1947)

By late January, the first indictment was ready in draft form against
leaders of the Flick iron, steel, and coal empire.282  It was still unclear
who and how many persons connected with Flick could be located and
extradited for trial, but in a way that mattered less than the legal theory.
The American staff needed to demonstrate progress, in part because two
panels of judges were already in Nuremberg and a third and fourth were
said to be on their way, ready to hear cases.  Perhaps prosecutors also
needed to show themselves that it was indeed possible to shape the grow-
ing mountains of evidence into legally cognizable charges.

Flick would make an ideal case.  Friedrich Flick was a self-made king
of heavy industry, and the structure of his conglomerate was sufficiently
complex to challenge even the most experienced forensic accountant.
Investigators had been studying the Flick empire for years, and the trial
team had all this material, including a dossier that Francis Shea had given

Chemists, supra note 38, at 15–22 (describing DuBois’s work with Bernstein on Farben case R
and his offer to join Nuremberg prosecution team in mid-December 1946).  For a
discussion of DuBois’s wartime work on Farben and Jewish refugees, see, e.g., Staff of the S.
Comm. on the Judiciary, 90th Cong., 1 Morgenthau Diary (Germany) 374–75 (Comm.
Print 1967) (including letter from DuBois to Morgenthau regarding “plight of the Jews in
Europe” dated December 18, 1943); DuBois Oral History, supra note 63, at 16–25 R
(recounting involvement with War Refugee Board).  For appreciative assessments by
historians, see, e.g., Henry L. Feingold, The Politics of Rescue:  The Roosevelt
Administration and the Holocaust, 1938–1945, at 239–41, 245, 267–68 (1970) (discussing
DuBois’s work with Morgenthau to advocate on behalf of Jews beginning in 1938); Arthur
D. Morse, While Six Million Died:  A Chronicle of American Apathy 88–92, 313, 324,
340–41 (1968) (describing DuBois’s role in creation of Treasury Department’s “Report to
the Secretary on the Acquiescence of This Government in the Murder of the Jews” in 1943
and his participation in War Refugee Board beginning following year); David S. Wyman,
The Abandonment of the Jews 182, 186–87, 203 n.*, 239, 258, 287 (1984) (discussing
DuBois’s work with Morgenthau at Treasury on problem of Jewish refugees).  The decision
to hire DuBois was likely due to Pomerantz’s urging.  Letter from A.L. Pomerantz to
Telford Taylor (Nov. 26, 1946), Gantt Papers, supra note 36, at box EE (emphasizing R
importance of recruiting “first-rate trial lawyer” such as DuBois to work on Farben case).

281. Much of the work product of the teams working on Flick, Krupp, and Farben, as
well as Dresdner Bank and HGW, is contained in Gantt Papers, supra note 36, at box EE. R

282. Draft of Flick Case Indictment (Jan. 21, 1947), Gantt Papers, supra note 36, at R
box FF [hereinafter Draft of Flick Indictment].  A much earlier version had apparently
been completed by December 3, 1946, although that version has not been found.
Memorandum from Charles Lyon to Telford Taylor (Dec. 3, 1946), Gantt Papers, supra
note 36, at box EE. R



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 81 18-MAY-09 9:15

1174 COLUMBIA LAW REVIEW [Vol. 109:1094

Jackson over a year earlier.283  But the gist of the allegations against Flick
was straightforward.  He and the companies he controlled had given key
support to Himmler from an early date and were rewarded with highly
favorable consideration in aryanization programs—the coerced appropri-
ation of business properties owned by Jews in Germany, Austria, and
Czechoslovakia before the outbreak of war.284  Prosecutors wanted to sim-
plify the case by focusing on dramatic and strong examples, which meant
proving aryanization largely through Flick’s acquisition of such assets as
the Hochofenwerk Luebeck A.G., the Warburg properties, and the coal
properties in Czechoslovakia of the two Petschek groups, but there were
many others.  Flick and his companies participated in spoliation, snatch-
ing companies and properties in the Soviet Union and France—espe-
cially Lorraine, which was annexed by Germany and where it was rela-
tively easy for Flick to have factories nationalized and then “reprivatized”
to his firms.  His companies also eagerly queued up for their share of
deported forced and slave laborers; in fact, “[t]he Flick Konzern used
proportionately more foreign labor than other enterprises in the iron
and steel industry,” with an estimated 40,000 forced and slave laborers at
any given time.285  Translating this into legal terms within the jurisdiction
of Control Council No. 10, the lawyers came up with a simple draft that
charged Flick and associates with crimes against humanity, war crimes,
and membership in senior SS positions, borrowing the latter charge from
the Medical indictment where it also had been used.286  By the last week
of January, the draft was circulating among the senior staff for
comment.287

The final indictment, completed by February 8, took several bold
steps.288  In Count Three, the aryanization charge, prosecutors alleged
both prewar and wartime takings, with a strong emphasis on prewar tak-
ings.289  With this, they would be inviting the court to disregard the rul-

283. One undated, anonymous six-page report saved by Flick prosecutor Paul Gantt
has on it the following handwritten notation:  “26 Sept. 46:  attached to Mr. Shea’s Report
to Justice Jackson, 23 July, 1945, on the ‘economic case.’”  Gantt Papers, supra note 36, at R
box D.

284. Indictment, United States v. Flick, 6 T.W.C., supra note 7, at 21–23 (1947). R
285. Opening Statement, Flick, 6 T.W.C., supra note 7, at 55–56. R
286. See Draft of Flick Indictment, supra note 282, at 1 (charging war crimes, crimes R

against humanity, and “encouragement to the criminal activities of the S.S. either through
open membership or through financial contributions”).

287. Charles S. Lyon, Memorandum re:  Re-Draft of Proposed Indictment (Jan. 22,
1947), Gantt Papers, supra note 36, at box FF. R

288. Indictment, Flick, 6 T.W.C., supra note 7, at 11.  The official indictment in R
T.W.C., dated March 18, 1947, superseded the original indictment of February 8.  Id.  The
two documents are substantively almost identical, with the only change being the addition
of Odilo Burkart in the later indictment.  Compare id. at 12, with Indictment, United
States v. Flick 2 (Feb. 8, 1947), Gantt Papers, supra note 36, at box FF [hereinafter Flick R
Indictment, Gantt Version].

289. Indictment, Flick, 6 T.W.C., supra note 7, at 22 (alleging aryanization dating back R
to 1936).
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ing of the IMT, which had held that prewar crimes against humanity were
outside its London Charter jurisdiction unless the crimes were directly
related to and part of other crimes within the jurisdiction, typically, plan-
ning for aggressive war.290  The language of Count Four was also innova-
tive, for it alleged that defendants “were accessories to, abetted, took a
consenting part in, were connected with plans and enterprises involving,
and were members of organizations or groups connected with” atrocities
through their early, continuing, and crucial financial and political sup-
port for the SS.291  This was not merely a membership charge of the sort
Bernays intended and the IMT allowed for three groups.  Rather, Count
Four was akin to what, in a different age, would be called a “material
support” charge, alleging that defendants

were members of a group variously known as “Friends of
Himmler”, “Freundeskreis” (Circle of Friends), and the
“Keppler Circle”, which throughout the period of the Third
Reich, worked closely with the SS, met frequently and regularly
with its leaders, and furnished aid, advice, and support to the
SS, financial and otherwise.292

In short, Count Four incorporated the sort of ideas Pomerantz had
been promoting, to look for groups and associations that connected big
business or at least individual businessmen with Nazi atrocities.

But the unfolding indictment was also conservative and cautious in
other ways.  It did not include an aggression charge, most likely because
prosecutors thought the evidence lacking, though perhaps they were con-
soled with the hope that they could charge Flick and other magnates in a
separate single-count aggression case later on, as Lyon had suggested.
There was no charge of conspiracy to commit war crimes or crimes
against humanity, a charge that, whatever the IMT thought of it, had just
been used in the Medical indictment and in two indictments filed in
January 1947 against Nazi judges and Pohl and his SS associates.293

Whatever thought there had been of conspiracy charges against Flick and
other natural persons, juristic persons, or even looser groupings like the
industry associations, was also gone.  There were also no corporate
charges against entities controlled or owned by Flick or his senior col-
leagues, and not even charges against other industrialists who worked to-

290. For the IMT’s ruling, see United States v. Goering (The Nurnberg Trial), 22
T.M.W.C., supra note 45, at 411, 498 (Int’l Mil. Trib. 1946).  For Lyon’s worries about R
Count Three, see Memorandum from Charles Lyon to Telford Taylor, Flick Indictment—
Aryanization Count (Jan. 23, 1947), Gantt Papers, supra note 36, at box FF (emphasizing R
jurisdictional concerns raised by aryanization charge in draft indictment).

291. Indictment, Flick, 6 T.W.C., supra note 7, at 23. R

292. Id.
293. Compare id. (containing no separate charge of conspiracy to commit war crimes

or crimes against humanity), with, e.g., Indictment, United States v. Pohl, 5 T.W.C., supra
note 7, at 200, 201 (1947) (charging SS leaders with “common design [and] conspiracy” to R
commit war crimes and crimes against humanity in Count One; filed January 1947).
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gether with, but were not part of, the Flick empire, targets whom prosecu-
tors soon sought to add to the case.

And the significance of these cautious aspects of the Flick indictment
can hardly be understated.  Consider the absence of a charge against a
corporate entity.  Through early January 1947, when the draft indictment
was being reviewed, prosecutors seemed to be exploring a broad range of
legal theories, including some that would permit prosecutions of corpora-
tions and other groups instrumental to the German war machine.  Soon
thereafter, discussions seem to have ceased.  Although isolated docu-
ments pointing to the contrary may yet be discovered, the overall picture
shows prosecutors having abandoned, for whatever reason, talk of adven-
turous legal theories.  Instead, they focused on familiar indictments of
individuals.  The change was complete:  After early 1947, there are no
known discussions of charges against entities other than individuals,294

though the charges and legal theories continued to vary.
This shift was probably not the result of legal worries, a direct order

to back off from OMGUS or the War Department, or an in-house deter-
mination that corporations could not be charged with international
crime.295  Rather, it probably derived from the factual context of Flick.
The lead defendant’s sprawling empire consisted of corporations, subsidi-
aries, hidden interests, shares owned by dummies, and firms and factories
not legally controlled by him but given to him nonetheless by the SS or
the Hermann Goering machine.  A prosecutor hoping to get the Flick
empire would do better to indict not the dozens of companies and as-
sociations, and thereby avoid the dizzying complexity of the Flick corpo-
rate structure, but rather to focus on the one constant:  Friedrich Flick
himself and his immediate associates, most of whom increasingly were his
family members.296  Besides, Control Council No. 10 authorized—in ad-
dition to the usual range of penal options—fines, forfeitures, and restitu-
tion of property wrongfully acquired.297  Under this authority, a convic-
tion of Flick personally rather than of his corporate vehicles would allow
the same fines, forfeitures, seizures, and restitution, all of which senior
prosecutors considered as late as April,298 but would also permit his im-

294. This is aside from rhetoric about the Farben entity, discussed supra note 51 and R
infra notes 494–499 and accompanying text. R

295. For a discussion of tensions between the military government and the
Nuremberg prosecutors, see infra notes 366–368 and accompanying text. R

296. The prosecution argued that Flick and three codefendants “controlled the Flick
Konzern” and were responsible for the use of slave labor throughout its wide-ranging
operations.  Opening Statement, Flick, 6 T.W.C., supra note 7, at 54. R

297. Control Council No. 10, supra note 50, art. II.3(c)–(e). R
298. Memorandum from Charles S. Lyon to Telford Taylor and Thomas Ervin, Status

of Flick Property (Apr. 26, 1947); Memorandum from James M. McHaney to Telford
Taylor, Your Memorandum of 28 February 1947 Concerning Forfeiture and Restitution of
Property of Defendants Found Guilty (Mar. 4, 1947); Memorandum from D.J. Schiller to
J.M. McHaney, Memorandum of 28 February 1947 by General Taylor Concerning Future
Policy of OCC with Respect to Property of Defendants (Mar. 4, 1947).  Each of these
memoranda may be found in Gantt Papers, supra note 36, at box I. R
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prisonment.  In short, ease of courtroom presentation, ability to reach all
assets, and a desire to aim straight at the heart of the matter all argued in
the Flick case in favor of indicting individuals and not corporate
entities.299

The same was not true of some of the other corporations whose in-
volvement in Nazi criminality had brought prosecutorial interest.  State
companies like the Hermann Goering Works might have to be legally
revived before they could be tried.  Krupp was owned by a single person
and was structurally simple, and a combined case against corporation and
individuals would have made considerable sense.  Farben was a huge en-
terprise, more complex and larger than Flick and with a more diffuse
governance structure and distribution of power.  Indicting corporate
structures in the Farben case would have been as difficult as in Flick, while
also allowing gray individuals (unlike Herr Krupp or Flick), some still
unknown to investigators, to slip away.  Whatever else their differences,
because Krupp and Farben were more complex cases with aggression
charges, their indictments were a long way from being ready. Flick was
simplest and ready.  The model set down in that case, of charging individ-
uals only, influenced prosecutors thereafter and misled international law-
yers into thinking that nothing else had ever been considered.

The lack of a conspiracy charge in Flick was also deeply significant.
As with a corporate charge, the choice to forego conspiracy in Flick’s case
is unlikely to have been due to the heavy boot of the IMT judgment, since
prosecutors had at least a colorable argument that they were not bound
by that ruling.300  The significance of the Flick indictment is that, in
choosing not to charge a corporation or association, prosecutors also
abandoned the idea of charging such juristic persons with conspiracy
crimes as had been suggested by Drachsler, Pomerantz, and Lyon.  Even
the individual Flick defendants were not charged with conspiracy, pre-
sumably because they were few enough, their direct guilt in war crimes
and crimes against humanity clear enough, and their activities related
sufficiently to the Flick enterprise, that they did not need the unity im-
puted by a conspiracy count.  The decisions made about Flick in late
December surely did not signal a decision to abandon conspiracy, given
that conspiracy to commit war crimes and crimes against humanity was
included in the two other indictments filed in January 1947.  But conspir-
acy, whenever it was used again, was also only used against natural per-

299. One testimonial for the quality of the indictment comes from what appears to be
minutes of an overheard conversation between Barbara Flick and Otto Ernst Flick, the
magnate’s immediate family, in which Barbara told Otto that the indictment “is much
better constructed and more intelligently formulated than the one which was before the”
IMT.  Memorandum from Paul Gantt to Charles Lyon and Thomas Ervin (Mar. 26, 1947),
Gantt Papers, supra note 36, at box GG. R

300. Not for six months would they learn to the contrary, in a series of rulings from
the Control Council No. 10 courts.  See infra note 426 and accompanying text. R
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sons.  The imaginative theorizing of August to December 1946 was over
and soon forgotten.

III. AFTER FOCUSING ON FLICK:  THE PROBLEM OF CHARGING

INDUSTRIALISTS AND THE CONTINUING APPEAL OF CONSPIRACY

A. Other Theories for Business Liability:  Raphael Lemkin’s Genocide Concept
and Telford Taylor’s Options (Jan.–Feb. 1947)

Josiah DuBois later recalled sitting in the Pentagon in December
1946, soon after he had decided to go to Nuremberg.  He was chatting
with Colonel Mickey Marcus, head of the War Department’s War Crimes
Branch, who was killed the next year in the Israeli War of Independence.
Marcus told DuBois that the problem in Nuremberg was not the shortage
of resources or political support, but the lack of a convincing narrative
for the industrialist cases:

[I]f I were a judge, I would want to know how you blame a war
on men who weren’t even in the Army or the foreign office.  I’d
want to know what made Farben any different from, say, DuPont
in this country.

[DuBois replied] I agreed.  What puzzled me most was that
a staff had been over in Nurnberg for months, and a lot of accu-
sations against the Farben directors had been flung around, but
no single idea had been presented to show why these men,
above all industrialists in the world, were the kind of men who
would deliberately bring on a war.301

What was true of the notorious Farben was also true of many others.
By January 1947, however, insiders’ reaction to Nuremberg seemed more
favorable.  Word was getting out that cases against industrialists were be-
ing expedited, and that indictments were near.  The fact that they might
be narrowly drafted would have mattered less to officials like Marcus—if
they were even aware of potential alternatives—than that they fit the case
and were ready at all.

Now a new tool for charging industrialists emerged:  the concept of
genocide.  Soon after DuBois’s arrival in Nuremberg, he received a letter
from Marcus that pointed in this direction.  Marcus was writing to for-
ward a remarkable note he had received from Raphael Lemkin, the refu-
gee scholar who famously coined the term “genocide” in his 1944 book,
Axis Rule in Occupied Europe.302  Lemkin had been working on similar ini-
tiatives since the early 1930s, and his efforts would help shape the field of
international criminal law as it developed in the Nuremberg prosecutors’
minds.  During the war, he had worked on the war crimes trial project
with the OSS and with Jackson in Washington in May 1945.  In late
September, he was working in London with senior deputy Sidney

301. DuBois, Devil’s Chemists, supra note 38, at 20. R
302. Lemkin, Axis Rule, supra note 36, at 79 (“New conceptions require new terms. R

By ‘genocide’ we mean the destruction of a nation or of an ethnic group.”).
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Alderman and aides Benjamin and Sidney Kaplan to finish the indict-
ment.  He pushed—too single-mindedly, some thought, but success-
fully—for his genocide coinage to appear in the indictment.303  Once
back in the states, Lemkin lobbied diplomats at the United Nations and
was a consultant to Marcus’s group at the Pentagon, working to shape the
Medical case to embody once again his theory of genocide.304

Lemkin must have been exultant when he wrote Marcus in January
1947.  In late November 1946, Sir Hartley Shawcross had told the United
Nations General Assembly that the failure to adopt Lemkin’s genocide
initiative had meant that certain Nazi crimes might escape punishment,
even though French and British prosecutors had mentioned the enormity
of those crimes at the first Nuremberg trial, as did Taylor shortly thereaf-
ter in his opening argument in the Medical trial on December 9, 1946.305

Now, on December 11, after a fast-track affirmation by a Legal Committee
with former OMGUS Legal Advisor Charles Fahy as reporter, the General
Assembly unanimously declared that genocide was an international
crime.  After almost fifteen years of activism and having lost most of his
large extended family in the Holocaust, Lemkin finally seemed to be
making headway with his legal tool of genocide.306

And to Lemkin, the news from Nuremberg looked to be another
part of the general acceptance of his theory of genocide.  Lemkin wrote
Marcus to suggest that, based on what he knew, the German industrialists
and financiers had also committed the crime of genocide.  He urged they

303. Alderman Oral History, supra note 42, at 1303–04. R
304. See Raphael Lemkin, Memorandum:  The Importance of the Genocide Concept

for the Doctors Case (Jan. 10, 1947), Taylor Papers, supra note 36, unarchived materials; see R
also Weindling, supra note 127, at 3, 103, 114, 124, 227, 231, 284 (discussing Lemkin’s role R
in war crimes prosecutions for medical atrocities).

305. Opening Statement, United States v. Brandt (Medical Case), 1 T.W.C., supra
note 7, at 27, 27–29 (1947) (discussing “the anonymous millions who met death at the R
hands of the Nazis and whose fate is a hideous blot on the page of modern history”).
Ironically, the Genocide Convention as finally negotiated with Lemkin’s involvement and
adopted in 1948 appears to have been entirely prospective, and so it could not, by its own
terms, bring accountability to anyone for Nazi genocide.  Genocide Convention, supra
note 6, art. XIII.  Even activist NGOs concede this point.  See The Applicability of the R
United Nations Convention on the Prevention and Punishment of the Crime of Genocide
to Events Which Occurred During the Early Twentieth Century, Legal Analysis Prepared
for the International Center for Transitional Justice 5–8 (Feb. 10, 2003), available at http:/
/www.armenian-genocide.org/files/ICTJ_Memorandum.pdf (on file with the Columbia
Law Review) (analyzing text and drafting history of Genocide Convention and background
principles of international law and concluding “[t]he Genocide Convention does not give
rise to individual criminal or state responsibility for events which occurred during the early
twentieth century or at any time prior to January 12, 1951”).  In another small irony, by
1948 Shawcross publicly questioned the value of adopting the Convention.  See Nehemiah
Robinson, The Genocide Convention:  Its Origins and Interpretation I (1949) [hereinafter
Robinson, Convention] (noting Shawcross viewed adoption of Convention as having
changed nothing).

306. See Raphael Lemkin, Genocide as a Crime Under International Law, 41 Am. J.
Int’l L. 145, 149–50 (1947) (discussing Lemkin’s efforts to pass UN resolution condemning
genocide).
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be indicted for their role in such acts as producing gas, gas chambers,
and crematoria; removing gold fillings and hair for wigs from the bodies;
and trafficking in jewelry and currency stolen from deported Jews—all
acts that fit within his theory.  Lemkin’s letter represented an activist pro-
moting his own pet theory, but it also was a welcome endorsement and
friendly shove from a legal expert.  Marcus added a personal note to
DuBois at the top of Lemkin’s letter:  “Dear Joe:  This is what I thor-
oughly approve.”307

In the weeks immediately after, Lemkin wrote again to Nuremberg,
this time through Marcus’s deputy Damon Gunn.  Each time it was to
suggest prosecution of a case that he plainly felt embodied his notion of
genocide.  On January 21 he wrote urging there be a case that focused on
the role of the SS in kidnapping, sterilizing, forcibly causing abortions,
and prostituting Jewish and Polish women, and stealing children from
occupied countries, again singling out Poland.308  Ten days later he wrote
summarizing what he had learned of I.G. Farben’s role in the manufac-
ture of Zyklon B for Auschwitz and board member Otto Ambros’s central
role in poison gas and Auschwitz-Buna, and again urging that prosecutors
investigate further.309  Curiously, Lemkin did not use his new term in
these letters, despite his penchant for planting the word in texts.  What’s
more curious, however, is that he seemed to be promoting cases that
Taylor either had already undertaken or soon would.  Farben, after all,
was always going to be the subject of a major case, and the racial atrocities
Lemkin described were part of the evidence that had been gathered, with
his help, for use against the SS beginning with the Pohl case, where the
indictment had already been filed and trial was scheduled to open in
March.  Yet neither Lemking memorandum is a mystery.  The Farben
memorandum underscored the centrality of big business in one espe-
cially shocking setting and in that way affirmed the point of the earlier
January 13 memorandum.  The abduction and forced-abortion charges,
while documented for Pohl, were sufficiently different from the principal
allegations.  They might be more coherently prosecuted as a freestanding
case—one that addressed the forms of genocide that Lemkin soon saw
embodied in Article II(d) and (e) of the Convention.310  Lemkin’s sug-
gestion shortly became Taylor’s chosen strategy:  presenting abduction,

307. Raphael Lemkin, The Participation of German Industrialists and Bankers in
Genocide (Jan. 13, 1947), Gantt Papers, supra note 36, at box FF.  The undated note from R
Marcus is attached to Lemkin’s memo, and both were circulated to Nuremberg staff with a
cover note by DuBois.  Josiah E. DuBois, untitled note (Jan. 24, 1947), Gantt Papers, supra
note 33, at box FF. R

308. Memorandum from Raphael Lemkin to Colonel Damon Gunn (Jan. 21, 1947),
with cover note from Colonel Gunn to Telford Taylor (Jan. 29, 1947), NARA, supra note
81, at 153/1/84-1(III). R

309. Memorandum from Raphael Lemkin to Colonel Damon Gunn (Jan. 31, 1947),
with cover note from Colonel Gunn to Telford Taylor (Jan. 31, 1947), NARA, supra note
81, at 153/1/84-1(III). R

310. Genocide Convention, supra note 6, art. II(d)–(e). R
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sterilization, abortion, and similar atrocities in a single case, the Greifelt or
“RuSHA” case, which began in October 1947.311

Taylor seems to have been less convinced than Lemkin, however,
that his prosecutors were tackling genocide in the right way.  It was one
thing to say that senior doctors or industrialists ought to be charged
where appropriate with genocide, but quite another to think that a trial
against industrialists, even with genocide charges, was a significant step
toward reckoning with the Holocaust.  Taylor had already been receiving
soft pressure from other quarters in addition to Lemkin.312  So on
February 6, Taylor sent a memorandum to his close friend and chief dep-
uty Tom Ervin, with copies for all Nuremberg division and trial team
chiefs.  He urged that they consider how to plan a trial that would “con-
cern itself only” with the Holocaust, “by far the most important and sinis-
ter item in the entire Nazi history . . . [which] has nevertheless been sub-
merged in the great variety of other charges which were dealt with in the
International Trial.”313  In particular, he said, there was the problem of
choosing defendants.  On one hand, prosecutors should aim at persons
higher than camp commandants:  “[W]e are concerned with central plan-
ners and organizers.”314  On the other hand, “with the exception of such
people as Eichmann whom we have never been able to locate,” Taylor
believed that “most of the people who played an important role in order-
ing and planning the Jewish extermination probably committed many
other crimes as well.”315  It was a remarkable request, perhaps stimulated
in part by Lemkin’s note delivered by DuBois, but more likely by what
Taylor himself had seen and heard in Europe for four years and in
Nuremberg for the last year and a half.

B. The Theory of Crimes Against Humanity and Its Jurisdictional Limitations
(Feb.–Mar. 1947)

The January memoranda were not the last of Lemkin at Nuremberg.
The very day after receiving Taylor’s Holocaust memorandum, he
learned that the War Department had printed several thousand more
copies of Lemkin’s book and would be sending 300 to Nuremberg.  It was
an author’s dream:  Back in August 1946, either Jackson or Taylor had
requested twenty copies and been allotted one.316  In early March, the

311. Arraignment, United States v. Greifelt, 4 T.W.C., supra note 7, at 619 (1947). R
312. See, e.g., Benjamin B. Ferencz, Less than Slaves:  Jewish Forced Labor and the

Quest for Compensation, at xv–xvi (1979) [hereinafter Ferencz, Less than Slaves]
(discussing presenting Taylor with evidence of enormity of Holocaust and need for
prosecutions).

313. Memorandum from Telford Taylor to Tom Ervin (Feb. 6, 1947), Gantt Papers,
supra note 36, at box FF. R

314. Id.
315. Id.
316. Memorandum from Colonel David Marcus to USFET Commanding General

(Feb. 7, 1947), NARA, supra note 81, at 153/5/85-3(bk. 2); Telegrams Between Chief of R
Counsel’s Office (Jackson or Taylor) and War Crimes Branch (Aug. 6, 14, & 15, 1946),
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War Crimes Branch sent Taylor the text of Lemkin’s General Assembly
resolution on genocide.317  Then in late March came a more substantial
missive from Lemkin, again via Gunn.  In Washington the two men had
been exploring the possibility of using the IMT’s holding that it lacked
jurisdiction over prewar crimes against humanity unless those crimes
could be directly connected to aggression:

The living space in Europe had to be made free from local in-
habitants for purposes of such colonization.  The colonizers had
to be race-conscious, ruthless and all internal opposition in
Germany had to be crushed in order to make the German peo-
ple ready for the racial colonization plan.  This involved the
commission of a series of crimes against Germans in Germany
between 1933–1939.  This is the interconnection between these
crimes and aggressive war . . . .318

The problem that Lemkin was addressing occupied almost everybody
involved with the Nuremberg prosecutions.  The IMT had ruled unam-
biguously that it lacked jurisdiction over prewar crimes against humanity
unless they were directly linked to wartime acts (i.e., crimes against peace
or war crimes).319  Yet nobody prosecuting the next round of cases was
prepared to give up on prosecuting the many Nazi prewar atrocities.  In
fact, the IMT itself may have lacked the courage of its own questionable
principle, for its conviction of Streicher is best and perhaps only justified
on prewar crimes against humanity grounds.320  Prosecutors in the new
program knew that the Medical, Milch, Justice, and Pohl cases did not re-
quire jurisdiction over prewar atrocities, with so great a range of wartime
acts attributable to each defendant. Flick, however, was different because
Flick and his associates had so flamboyantly chased after plunder from
German, Austrian, and Czech Jews, among others, before the war.

Charles Lyon appears to have been the first to remind Taylor of the
urgency of the issue in a letter that asked squarely whether the prosecu-
tion was sure it was on safe ground with charging the defendants for their

NARA, supra note 81, at 153/4/85-3(II).  Taylor’s own copy was inscribed and dated by R
Lemkin on September 28, 1945, in London, where they both were working on the IMT.
The inscribed copy is on file with the Columbia Law Review.

317. Memorandum from Colonel Damon Gunn to Telford Taylor (Mar. 19, 1947),
NARA, supra note 81, at 153/3/85-2(bk. 1) (enclosing Genocide Resolution); R
Memorandum from Colonel Damon Gunn to Assistant Secretary of War, Policy in Regard
to the Jurisdiction of Military Tribunals (Mar. 7, 1947), attaching Memorandum from
Legal Advisor Charles Fahy, Question Raised by General Taylor Regarding Crimes Against
Humanity (Mar. 4, 1947), and attaching Genocide Resolution, Taylor Papers, supra note
36, unarchived materials [hereinafter Policy Regarding Jurisdiction]. R

318. Note from Colonel Damon Gunn to Telford Taylor (Mar. 26, 1947), NARA,
supra note 81, at 153/1/84-1(III) (excerpted note WD-26 from teleconference). R

319. United States v. Goering (The Nurnberg Trial), 22 T.M.W.C., supra note 45, at R
411, 498 (Int’l Mil. Trib. 1946).

320. Taylor, Anatomy, supra note 27, at 561–62, 631. R
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prewar acts involving aryanization.321 The result was some two months of
steady memoranda among and between various persons concerned with
prosecutions, ranging from staff attorneys reporting to Lyon, to Charles
Fahy, former Solicitor General, former legal advisor to OMGUS, and now
Legal Advisor to the State Department.  All joined the debate over
whether the Nuremberg courts had jurisdiction to try crimes against hu-
manity, despite the IMT’s earlier adverse ruling on this point.  The results
are among the earliest major legal conversations about the contours of
and jurisdiction over crimes against humanity.

In favor of jurisdiction were at least six alternative theories, even if
the disputants often combined or switched arguments.  Option one held
that the IMT was simply wrong in its ruling.  This argument appears to
have found no support, so great was the prestige of that tribunal in these
months.322  The second view held that regardless of whether the IMT was
right in denying jurisdiction in the case of the London Charter, that rul-
ing was not binding on other courts created by other charters, and that
new international courts could start afresh.323  Under this view, the IMT
was essentially irrelevant, not merely because its ruling was not binding,
but because it construed different language:  Control Council Law No. 10
and Law No. 7 defined their crimes and jurisdiction with small but signifi-
cant differences from the language of the London Charter.324  The third
view, perhaps legally the easiest, was to argue, as Lemkin did, that the
IMT ruling was right, but that its stringent test was met here on the
facts—that is, that Flick’s acts of prewar plunder constituted the racial
marginalization, greed, and hatred used by the regime to mobilize sup-
port for aggression to the East, providing the nexus between atrocities
and war.325

321. Memorandum from Charles Lyon to Telford Taylor, Flick Indictment—
Aryanization Count (Jan. 23, 1947), Gantt Papers, supra note 36, at box FF. R

322. For a slightly later example, see infra note 431 (noting Judge Hebert’s criticism R
of IMT rulings).

323. Policy Regarding Jurisdiction, supra note 317 (arguing Nuremberg courts’ R
jurisdiction to try crimes against humanity based on Control Council No. 10 was
“independently supportable” without mentioning IMT ruling or London Charter, but
arguing prudential concerns counseled only prosecution of the gravest such crimes).

324. See, e.g., Memorandum from Sears to Lyon and Gantt, Outline of Part I of
Petschek Trial Brief (Jan. 25, 1947), Taylor Papers, supra note 36, at 5-1-1-2.  The best R
summary of the view that the two charters are different and that an IMT ruling does not
necessarily bind a Law No. 10 court is in Taylor, Final Report, supra note 9, at 8–9, 31. R

325. Telegram from War Crimes Branch (with Fahy concurring) to Telford Taylor
(Mar. 28, 1947), NARA, supra note 81, at 153/1/84-1(III) [hereinafter March 28 R
Telegram]; see also Thomas E. Ervin, Charles S. Lyon & Edwin M. Sears, Brief of
Prosecution on Actions Charged Under Count III as Crimes Against Humanity Even
Under IMT Rule, at 1–2 (Dec. 6, 1947), Gantt Papers, supra note 36, at box C (arguing R
that “even if the rule of the Charter be read into Law No. 10,” Flick’s crimes against
humanity were still cognizable because they were “connected with preparation for
aggressive war”); Policy Regarding Jurisdiction, supra note 317 (presenting Legal Advisor R
Fahy’s argument for focus on “conjunction” between crimes against humanity and crimes
against peace or war crimes).  Perhaps a variant of the third test—call it test 3a—was to
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Arguments two and three would return in international war crimes
litigation down to the present day.  The next two arguments, however,
asserted that crimes against humanity could be prosecuted as crimes
under German penal law.  The fourth position held that Control Council
No. 10 courts were occupation courts because the Allies had succeeded to
German sovereignty.  In the absence of any other sovereign or a peace
treaty, they could create occupation courts that should seek to apply
German penal law, either directly or through a “crimes against humanity”
formula.326  The fifth view was that zonal courts had jurisdiction over in-
ternational law, including crimes against humanity, in a way that included
and adopted the definitions of German law, but not because of the
Hague principle of occupation or sovereignty succession.  The trick was
that Control Council No. 10, in a less familiar portion, specifically author-
ized German courts to hear crimes against humanity committed by
Germans against other Germans or stateless persons, a grant of authority
that could not possibly mean only wartime crimes, largely because so
many German victims had been persecuted in the 1930s.327  If German
courts’ understanding of crimes against humanity included prewar acts,
why could not the zonal courts sitting alongside them and applying the
same Control Council Law No. 10 (as opposed to the law of the London
Charter) do the same?328

Finally, a sixth opposing view acknowledged that there were argu-
ments for the Nuremberg courts’ jurisdiction over crimes against human-

argue that certain defendants could be deemed guilty of prewar crimes against humanity
and war crimes, namely spoliation, in connection with crimes against peace, because of
legal ambiguity concerning terms like war and aggression.  In thumbnail terms, the
argument was that the German takeover of Austria and Czechoslovakia, the legal character
of which the IMT did not address in sufficient detail, may not have been acts of aggressive
war or in violation of treaties (the London Charter definition), but were acts of aggression,
such that pre-1939 acts of spoliation done there in connection with the non-war aggression
would satisfy the IMT’s nexus requirement.  The Weizsaecker tribunal appears to have been
open to this argument, as was at least one Krupp judge, albeit in dissent.  See Order,
United States v. Weizsaecker (June 17, 1948), Gantt Papers, supra note 36, at box E R
(holding that evidence relating to aryanization plans dating back as far as 1937 was
admissible to show connection between prewar crimes against humanity and German
aggression against Austria); United States v. Krupp, 9 T.W.C., supra note 7, at 1455, R
1459–60 (1948) (Wilkins, J., dissenting on dismissal of spoliation charge against two
defendants).  In short, test 3a mandated compliance with the IMT requirement of a nexus
with aggression and a factual showing, but first allowed an expansive definition of
aggression.

326. Untitled Telephone Conference Log (Feb. 19, 1947), Taylor Papers, supra note
36, unarchived materials [hereinafter Feb. 19 Telecon] (Taylor arguing courts had R
jurisdiction to punish acts which “clearly were crimes under German law prior to the Nazis
and under any civilized system of law”).  This view was reinforced by the IV Hague
Convention of 1907, art. 43, which set forth the principle that an occupying force should
respect the occupied country’s preexisting laws as much as possible.

327. Control Council No. 10, supra note 50, art. III.1.d. R
328. Memoranda from Robert Kempner to Telford Taylor (Apr. 3, 1947) (translating

extracts from Gustav Radbruch) and from John Fried to Telford Taylor (Apr. 16, 1947),
Taylor Papers, supra note 36, at 5-1-1-2. R
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ity, but held that prudence dictated that the Allies should leave these
prosecutions to German courts.  Under this view, the IMT was probably
right, but the Allies were sovereign, had granted jurisdiction for German-
on-German crimes to German courts, and for policy reasons would be far
wiser to let that process proceed.  Lest it be deemed the counsel of de-
spair, the advocates pointed to recent successful German prosecutions
from the immediately preceding months.329

The memoranda flew back and forth in response to Taylor’s request
for advice on February 19.330  In relying on German law, positions four
and five also had to show that they were not violating the ban on retroac-
tivity in criminal law, given that perpetrators would likely argue that they
were ignorant of any criminal sanction.  The retroactivity argument
would have had little merit when applied, for instance, to SS killings of
Germans, because ordinary German penal law remained in effect and was
fully applicable to those crimes.331  But retroactivity might still be argued
with respect to punishing aryanizations that had entailed bidding for
property squeezed from Jews with the forms of law observed, and so pros-
ecutors had to show that punishment for these crimes was not a retroac-
tive criminal sanction.  In the end, Fahy failed to stake out a clear opin-
ion.  Rather, he lent cautious support to almost everybody:  to the IMT by
saying that on policy grounds it would be safer to follow its ruling; to the
first two views by acknowledging that Control Council No. 10 allowed for
a charge of prewar crimes against humanity; to the third view, held by
Lemkin, insofar as the facts would prove a connection between crimes
against humanity and preparation for aggressive war; and to the fourth
view by implicitly acknowledging the Allies’ sovereignty.  It was a decid-
edly inconclusive view about crimes against humanity from Fahy, the ju-
rist who had helped reestablish law in the American zone, negotiated
Control Council No. 10, participated in the drafting of the UN Genocide
Resolution, and now as Legal Advisor was the last word on the American
view of international law.332

In the end, it made little difference in Flick.  Taylor’s team argued
variants of positions two and three, and to no avail, as the judgment brus-
quely rejected all prewar allegations of crimes against humanity on juris-
dictional grounds.333  By contrast, the Justice tribunal took a far more gen-
erous view of its jurisdiction, and appeared to take cognizance of prewar

329. Untitled Legal Opinion of War Crimes Branch 3–4 (undated), Taylor Papers,
supra note 36, unarchived materials (noting German prosecutions for prewar crimes and R
recommending that “German authorities should be permitted to try Germans for crimes
against humanity committed against fellow Germans”).

330. Feb. 19 Telecon, supra note 326. R
331. Henry Friedlander, Nazi Crimes and the German Law, in Nazi Crimes and the

Law 15, 16, 22, 26 (Nathan Stoltzfus & Henry Friedlander eds., 2008).
332. Policy Regarding Jurisdiction, supra note 317; March 28 Telegram, supra note R

325. R
333. United States v. Flick, 6 T.W.C., supra note 7, at 1187, 1212, 1216 (1947). R
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acts.334  Perhaps more curious, though, was the echo from the debate
over Flick’s aryanizations as crimes against humanity.  In response to the
interdepartmental call for research, the Pentagon gathered and sent
Taylor a steady stream of telegrams about past American diplomatic and
international law practice in response to foreign atrocities in peacetime
or when the United States was not a belligerent; in short, analogies to
1930s German atrocities.  The resulting assemblage of diplomatic history
was dismissed with a wave by the Flick tribunal, but cited with interest by
the Justice tribunal:335  examples from Van Buren to Franklin Roosevelt of
interventions against Ottoman, Tsarist, and Rumanian pogroms and
against Ottoman Turkish and Kurdish killings of Armenians.  Fahy and
Charles Horsky, helpful as always, consulted with Acting Secretary of State
Acheson about whether Taylor could cite acts done by Turkey and the
Soviet Union, which were both now allies of the United States; the answer
was approval with conditions.336

And so there never was a single case at Nuremberg about the
Holocaust.  Some of the industrialists’ killings were covered in the Farben
case because of the firm’s facilities at and supply of gas to Auschwitz.337

The trench killings of approximately one million Jews in the Soviet
Union, which Otto Ohlendorf and others described in open court in the
IMT, were the subject of the Einsatzgruppen case, which Taylor allowed his
keen, energetic aide (and later, his law partner) Benjamin Ferencz to
prosecute.338  Some aspects of the concentration camp system were ad-
dressed in the Pohl case, and Nazi racial engineering was addressed in the
Greifelt or “RuSHA” case.339  Even in the Nuremberg cases that focused on
other aspects of the Nazi regime—on rearmament or the invasions of
neighbors—prosecutors proved where possible the German obsession
with exterminating Jews:  in the Ministries case, State Secretary
Weizsaecker’s approval of the deportation of French and Norwegian Jews;
in the Hostage case, the routine way that Field Marshals List and Weichs,
General Rendulic, and their commanders executed Jewish hostages

334. United States v. Altstoetter (Justice Case), 3 T.W.C., supra note 7, at 954, 972–74, R
982–85 (1947); see Memorandum from Telford Taylor to Lyon and McHaney (Dec. 4,
1947), Gantt Papers, supra note 36, at box F (reflecting uncertainty as to breadth of Justice R
Case jurisdictional rule).

335. Flick, 6 T.W.C., supra note 7, at 1215; Justice Case, 3 T.W.C., supra note 7, at 981. R

336. See Telegrams from the War Crimes Branch to Telford Taylor (April 15–18,
1947), Taylor Papers, supra note 36, at 5-1-1-2 (discussing various historical bases for R
judicial cognizance of prewar acts).  The issue of Turkish and Russian sensitivities is
discussed in Telegram from the War Department to Telford Taylor (Apr. 7, 1947), Taylor
Papers, supra note 36, unarchived materials. R

337. See, e.g., Slave Labor—Count Three, United States v. Farben, 8 T.W.C., supra
note 7, at 309 (1947) (addressing Farben’s involvement in Auschwitz). R

338. United States v. Ohlendorf, 4 T.W.C., supra note 7, at 411, 427 (1948). R

339. United States v. Pohl, 5 T.W.C., supra note 7, at 958, 972 (1947); United States v. R
Greifelt, 5 T.W.C., supra note 7, at 88, 109–15 (1948). R
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before others.340  But there never was a single Holocaust case.  Most likely
there never could have been.  The numbers were too large for a single
trial on Lemkin’s legal theory.

Ten months later, Stephen Mayer Wise, a leading American rabbi
and head of the World Jewish Congress, returned to the issue, writing
Taylor and Secretary of the Army Kenneth Royall respectfully but bitterly
to ask why there had not been greater focus on the Holocaust at
Nuremberg, and whether there might still be more trials or defendants
added to the existing trials.  He asked especially why there were no trials
for more of the attendees at the Wannsee Conference, and proposed six
candidates.341  General Daniel Noce, who supervised the War Crimes
Branch, wrote on behalf of Royall to say that the Nuremberg courts had
tried many important defendants but were subject to constraints, and
have an “obvious need for accelerating the entire program.”342  Taylor
did not reply for over five weeks, an eternity for so punctual a correspon-
dent.  To what degree Taylor delayed in order to consult with superiors,
or because he was supervising seven ongoing trials, or because the subject
was too difficult, cannot be determined.  Taylor was familiar with the six
men and the Wannsee Conference, since his senior staffer Robert
Kempner had found the only surviving copy of its minutes, the infamous
Wannsee Protocol, and introduced it at Nuremberg.343  So Taylor had an
easy time replying that one of the six names Wise proposed was dead,
another was already on trial at Nuremberg, and that he too knew the
practical constraints on the trial program.  He explained that his upcom-
ing Ministries trial would include the malignant Wilhelm Stuckhart, who
was comparable to two of the worst names on Wise’s list, Georg
Leibbrandt and Eric Neumann, and that the latter two would soon be
tried by the Germans.344  Why Noce, Taylor, Clay, and their political
superiors—and British and French policymakers as well—felt it so urgent
to complete trials quickly and begin no new ones after 1947, and to trust

340. See the final judgments in United States v. Weizsaecker (Ministries Case), 14
T.W.C., supra note 7, at 308, 308–870 (1949); United States v. List (Hostage Case), 11 R
T.W.C., supra note 7, at 1230, 1230–1319 (1948). R

341. Letter from Stephen Wise to Kenneth Royall (Nov. 19, 1947), NARA, supra note
81, at 153/1/84-1(III).  The letter was also referred to Taylor.  See Teleconference from R
Colonel Young to Telford Taylor (Nov. 26, 1947), NARA, supra note 81, at 153/1/84-1(III) R
[hereinafter Young, Teleconference].  This was not the first time that Wise had tried to
express his communal concerns about Nuremberg to the Pentagon.  See Letter from
Stephen Wise to Secretary of War Robert P. Patterson (Oct. 17, 1945), available at Harry S.
Truman Presidential Library, http://www.trumanlibrary.org/whistlestop/study_
collections/nuremberg/documents/index (on file with the Columbia Law Review).

342. Letter from Daniel Noce to Stephen Wise (Dec. 2, 1947), NARA, supra note 81, R
at 153/1/84-1(III).

343. See Letter from Benjamin Ferencz to Robert Kempner (Dec. 13, 1989), Taylor
Papers, supra note 36, at 20-1-3-34 (recalling Kempner’s discovery of the Wannsee Protocol R
and allowing its use as evidence in the Justice case as well as his own Ministries case).

344. Letter from Telford Taylor to Stephen Wise (Dec. 27, 1947), Gantt Papers, supra
note 36, at box K. R
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the Germans to take up zealously where the Allies left off, must remain a
mystery.  What was entirely foreseeable was that Wise’s fears were dead
right, and his organization began to denounce the lack of progress.345

The Ministries tribunal sentenced Stuckhart to time served on account of
ill health, to which a denazification court added a fine of 500 marks,
while the German trial of Leibbrandt, in a local court in Nuremberg, was
quietly dropped in 1950.346

A matter as delicate as this required in-house coordination, in the
course of which Noce’s deputy, Colonel Edward Young, consulted Taylor
concerning how the replies to Dr. Wise might be framed.347  Remarkably,
Young appears to have asked whether they should consider extending or
supplementing the Nuremberg program, even at this late date, to add a
trial or defendants of this sort.348  In the entire period after September
and October 1947, when plans were finalized, this appears to be the only
mention of extending rather than completing the trial program.  Almost
surely it was never taken seriously.  Nowhere else did Young push the
point, as his own War Crimes Branch appears to have been bureaucrati-
cally weak, and a staff colonel was extremely unlikely to overrule General
Clay, who had ordered a timetable after clearing it with his political
superiors and compromising with Taylor, as discussed below.349  Still,
Young’s notations are a powerful reminder that even well into
Nuremberg, and certainly back in January 1947, legal plans were subject
to the possibility of revision, and daring new trials were always at least
possible.

C. Working with Allies to Prepare the First Business Case (Jan.–Mar. 1947)

Meanwhile, American prosecutors in Nuremberg faced the more
practical question of obtaining industrialist defendants.  Every list of busi-
ness perpetrators compiled by prosecutors showed some suspects in cus-
tody, some at liberty in the U.S. zone, others at liberty elsewhere, and still
others with locations unknown.  Some jurisdictions would help, some
would not, but mostly they flipped and flopped.  The French, for in-
stance, were the only other of the Four Powers vigorously looking into
economic crimes, and had lodged a pending request to obtain Paul

345. Political Commission, Resolution on Punishment of War Criminals, World Jewish
Congress, Second Plenary Assembly (Montreaux, 1948) (July 4, 1948), Gantt Papers, supra
note 36, at box E. R

346. Raul Hilberg, The Destruction of the European Jews 702, 710, 714 (1961).
347. See Memorandum for Record attached to Letter from Noce, supra note 342 R

(noting Colonel Young reached out to various officials for input on content of reply
letter); Letter from Edward H. Young to Telford Taylor (Dec. 5, 1947), NARA, supra note
81, at 153/1/84-1(III) (discussing ways in which draft response to Wise from Noce could R
be interpreted).

348. See Young, Teleconference, supra note 341 (asking Taylor:  “Do you desire us to R
discuss with Sec Army [sic] possibilities of trial or inclusion in another trial of these
suspects?”).

349. See infra notes 454–461 and accompanying text. R
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Koerner, Hermann Goering’s economic deputy, from Nuremberg, which
permitted Sprecher to leverage Taylor into keeping and later indicting
Koerner.350  French officials also worked with camp and slave labor survi-
vor associations to provide witnesses for the American team.351  But they
also sheltered Farben’s Ambros for two years while he worked in their
zone.352  The Soviets boasted that they were the ally most committed to
justice, and plainly they were ideologically hostile to industrial magnates,
whom they replaced with workers councils in the Soviet zone, and to pri-
vate enterprise, which they seized.353  But despite these actions, they were
generally uncooperative in finding or handing over suspects or witnesses,
even economic offenders such as Odilo Burkart, a senior Flick associate
long rumored to be at liberty in the Soviet zone of Berlin.354

As for the British authorities, after some initial dithering they ar-
rested eighty-three leading industrial figures in overnight raids across
their zone in late 1945, but they also seemed even more willing than the
other Allies to retain or rehire skilled or well-connected managers with
dirty pasts.  Some criticized this as indolence, while others saw it as an
outgrowth of the British policy to cleanse and coopt large German eco-
nomic institutions rather than seize and scatter them as the Soviets
sought, or decentralize them as the Americans and French tried initially
to do.  And on a few occasions the seemingly relaxed attitude to Nazi
managers elicited protests from local trade unionists, whose complaints
found favor with the Labour government officials.  But as it slowly be-
came final in late summer 1946 that there would be no second interna-
tional trial for industrialists or anyone else, the Foreign Office persuaded
the full Cabinet that Britain ought not plan American-style zonal trials for
industrialists located in the British zone, not even Krupp.  According to
one view, the decision was intentionally made in the absence of Attorney
General Shawcross and his stand-in Elwyn Jones, and with the under-

350. Memorandum from D.A. Sprecher to Telford Taylor, Proposed Trial of Paul
Koerner and Other High Officials in the Government, the “Self-Administrative” Industrial
Organizations and Top Leaders of the Herman [sic] Goering Works 1 (Feb. 18, 1947),
Gantt Papers, supra note 36, at box FF  (conveying French request for Koerner). R

351. See, e.g., Report of Trip Undertaken by Messrs. Marcu and Stone of Trial Team
II (Apr. 8, 1947), Gantt Papers, supra note 36, at box HH (illustrating French, Belgian, R
Dutch, and Luxembourgian assistance in itinerary of travel team).

352. DuBois, Devil’s Chemists, supra note 38, at 22 (noting French refusal to turn R
over Ambros).

353. One mid-level British administrator concluded that the Soviets had minimal
interest in denazification because they had little desire to find untainted German
managers, and even less to rehabilitate managers with dirty pasts.  Friedmann, supra note
72, at 113.  Western trials would have the same effect, acquitting some industrialists and R
rehabilitating others.

354. Probably it was to strengthen an anticipated request to the Soviets that senior
investigator Emile Skraly emphasized Burkart’s involvement in a “capitalistic monopoly”
and his crimes in Russia and Latvia.  Letter from Emile B. Skraly to Colonel Zrianov, Arrest
of German Industrialist in Soviet Zone of Occupation (Feb. 17, 1947), Gantt Papers, supra
note 36, at box FF. R
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standing that if Britain instead gave the Americans Krupp and a few
dozen other major targets, along with documentary evidence, any British
obligation would be discharged and unwanted attention could be de-
flected.  The British even declined Taylor’s invitation to send prosecutors
to assist in his planned Krupp case, and ignored his implication that they
should prosecute banker Kurt von Schroeder, whom they had been men-
tioning for a year already and whom Taylor pointedly declined to
request.355

Yet having refused to be officially associated with the trial, the British
were still indispensable to the Krupp case, extraditing defendants and
providing evidence and witnesses.  The ambivalence is captured by a mar-
ginal notation in one of the witness lists that Lyon circulated to his prose-
cution staff:  After listing two potential defendants—Steinbrinck and
Terberger, both of whom the British did give—he listed six witnesses,
noting next to one Ewald Loeser, also a Krupp associate, that “[h]e is
Finance Minister of the City of Essen.  It is understood that the British are
unwilling to have him leave to be interrogated but that he can be interro-
gated in Essen.”356  By early 1947, Taylor must have seen that the British
were unlikely to prosecute Schroeder, and he may have sent out feelers
about a possible extradition, even though the case would be difficult to
try with the evidence, defendant, his banking business, and most wit-
nesses in the British zone.357  Whatever was said, there was no change in
the British position regarding Schroeder.

By February 1947, with the French gathering sources for Krupp and
Flick as well as for their own possible prosecutions, the stickiest allies were
the British, and unexpectedly that included their respected judge, Lord
Wright.  Wright was the chair of the United Nations War Crimes
Commission, an intergovernmental group that had done little during the
war but had remade itself afterward and now had a general liaison and
recording function.  Wright’s credentials, connections, and goodwill were
beyond question.  He regularly visited Nuremberg and Berlin to observe
and lend his support for war crimes prosecutions, and had done so as

355. Bower, supra note 55, at 348–50 (describing the Foreign Office deal and Taylor’s R
decision not to seek Schroeder); DuBois, Devil’s Chemists, supra note 38, at 22 (noting R
British refusal to turn over Farben manager); Elwyn-Jones, In My Time, supra note 49, at R
127 (describing belief that second trial would take place but noting he was unaware of the
Foreign Office deal); Taylor, Final Report, supra note 9, at 25 (noting earlier British R
request for Schroeder); Wiesen, supra note 32, at 53 (noting British initial indifference R
toward industrialists followed by raids in October and November 1945); id. at 44–47 (trade
unionists protest); Bloxham, No Second Trial, supra note 49, at 49, 55. R

356. Lyon, Agenda re Defendants and Witnesses (Jan. 14, 1947), Gantt Papers, supra
note 36, at box FF.  In November 1946, Lyon had listed Loeser in a memo outlining R
possible defendants.  Lyon, Possible Line-up, supra note 272. R

357. Memorandum from D.A. Sprecher to Telford Taylor, Trial of Baron Kurt von
Schroeder (Jan. 14, 1947), Gantt Papers, supra note 36, at box HH (reviewing difficulties R
of Americans bringing a “British” case and ultimately recommending that Americans “not
request von Schroeder for trial”).
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recently as January 4–6.358  But when Taylor wrote in mid-January to
sound him out about the prospects for the prosecution or extradition of
Schroeder, the results were disheartening.  Wright thought the Schroe-
der case was “very weak,” and had clearly made that view known in British
circles.  He felt more generally that almost any case against an industrial-
ist or financier would be hobbled by the IMT acquittals of Schacht and
von Papen.  Worst of all, he spoke of having discussed the matter fully
with Elwyn Jones, who was still serving as Shawcross’s parliamentary pri-
vate secretary, and conveyed that both Jones and Shawcross—the two offi-
cials clearly most sympathetic to war crimes prosecutions—were skeptical
as well.  Wright left unclear whether Jones and Shawcross were wary only
of a Schroeder case or of all cases against industrialists, and it is almost
certain that Taylor spoke to Jones, a close friend whose support for the
trials had brought him repeatedly back to Nuremberg and had led him to
publish supportive essays in the press.359  Yet Wright’s views were as clear
a signal as one could have that the British establishment had little interest
in prosecuting men of business, and Taylor so informed his staff.360

That was not quite the end of the Schroeder issue.  The banker had
already been summoned as a prosecution witness in the Flick case—
though in the end, he testified as a witness for the defense.361  Foster
Adams, one of Taylor’s staffers, observed that Schroeder would be com-
ing as a witness anyway, and that the British not only had abandoned
their interest in prosecuting but would probably oppose an extradition
request.  Adams suggested that the Americans should let Schroeder come
to Nuremberg, while working behind the scenes to add Schroeder as a
defendant in the case they expected to file against Dresdner Bank offi-
cials.  If the addition could be made, prosecutors might persuade or em-

358. Wright’s visit to Nuremberg on January 4 is documented by his presence in a
dated, captioned U.S. Army photograph, NARA, supra note 81, at 238/OMTPJ-MIS-27, R
and his trip to Berlin on January 6 by Diary of Alvin Rockwell, supra note 174, at Jan. 6, R
1947 (mentioning Wright having lunch in Berlin with Colonel Leadingham and Rockwell);
see also id. at Oct. 1, 1946 (noting that Wright was in Nuremberg on day of IMT judgment
and conferred with Rockwell and Judge Biddle).

359. See, e.g., F. Elwyn Jones, Krupp and the Rule of Law, Pub. Opinion, Feb. 16,
1951, at 3–4; supra note 55 (listing additional articles by Elwyn-Jones in support of R
Nuremberg).

360. See Letter from Lord Wright to Telford Taylor (Feb. 12, 1947), Gantt Papers,
supra note 36, at box FF (cautioning that “it would be a great mistake” to bring cases R
against financiers unless “there was the strongest reason to expect a conviction”);
Memorandum from Telford Taylor to Messrs. Ervin, DuBois, Sprecher, Lyon, Thayer &
Adams (Feb. 20, 1947), Gantt Papers, supra note 36, at box FF (circulating copy of R
Wright’s letter and saying it was “fair inference . . . that the British Government will not be
disposed to prosecute von Schroeder”).  Whatever Taylor’s disappointment, he still felt
Lord Wright’s support for trials was sufficiently important that he invited him as the lead
British guest of honor in 1949 when the last Nuremberg trial read its decision.  Donald T.
Paul, Guests Invited to Attend Ministries Judgment (Apr. 14, 1949), Gantt Papers, supra
note 36, at box K. R

361. Testimony of Kurt von Schroeder (July 28, 1947), 6 T.W.C., supra note 7, at 319, R
319–33.
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barrass the British into allowing his status to change from witness to de-
fendant.362  It seemed, at that point, the best available option.

British opposition to industrialist trials even seemed to stiffen in the
months that followed.  When Taylor accepted his staff’s recommendation
that Loeser be held for inclusion in the Krupp trial, he received forceful
and repeated protests from British legal liaison N.L. Macaskie and his
colleagues.  They argued that Loeser had been cleared by British intelli-
gence, only extradited in July because of administrative errors on the
British side, and was “regarded as an essential man in the administration
of the North German Iron and Steel Control, and in the economic reha-
bilitation of the British Zone.”363  Failing the dismissal of charges, the
British insisted on bail to permit him to continue work on the grounds,
the American note said, “of his indispensability to the economic organiza-
tion in an Allied zone.”364

Another industrialist the British had no interest in trying or wanting
the Americans to try was Karl Blessing, the banker and Nazi oil czar.
Working in his favor was that the leaders of the July 20 plot to assassinate
Hitler had apparently intended Blessing as their minister of econom-
ics.365  But Blessing had consistently been dishonest in interrogations,
and once at Nuremberg he continued to be evasive to prosecutors,
though a helpful witness for defendants.  Knowing of his economic role
and SS ties, prosecutors detained him for trial, especially for a possible
case against bankers.  Protest soon came from a foe more formidable
than British staff lawyers in the form of former Assistant Secretary of War
John J. McCloy.  McCloy was one of the forgotten fathers of the first
Nuremberg trial, but that had been in the very different climate of the
late war years.  After a brief return to private law practice in New York,

362. Memorandum from Foster Adams to Telford Taylor, Your Memorandum Re:
Trial of Kurt von Schroeder (Feb. 26, 1947), Gantt Papers, supra note 36, at box FF. R
Sprecher, usually not a voice of caution, worried that the evidence might not support
joining Schroeder to the Dresdner or Krupp cases.  Memorandum from D.A. Sprecher to
Telford Taylor, Trial of Baron Kurt von Schroeder (Feb. 24, 1947), Gantt Papers, supra
note 36, at box HH. R

363. Russell Thayer, Telephone Conversation 1, 3 (Aug. 19, 1947), Gantt Papers,
supra note 36, at box K; see also William Manchester, The Arms of Krupp, 1587–1968, at R
619 (1968) (noting Loeser’s work in the British zone).  The exchanges concerning Loeser
continued from at least July through November 1947, shortly before the Krupp trial
opened.  Gantt Papers, supra note 36, at box K.  Loeser had been involved toward the end R
with the German resistance, and at Nuremberg is said to have been viewed as a turncoat by
the Germans as well as a criminal by the Americans.  Manchester, supra, at 637, 643.  He
was convicted and sentenced to seven years, United States v. Krupp, 9 T.W.C., supra note 7, R
at 1327, 1450 (1948), though one judge wrote that while he was convinced of Loeser’s
guilt, he thought that as a discretionary matter the court should sentence Loeser to time
served “when all circumstances which, from my viewpoint, should be considered in
mitigation are weighed,” meaning his resistance activities late in the war.  Id. at 1453–54
(Anderson, P.J., concurring as to guilt, dissenting as to two sentences).

364. Thayer, supra note 363, at 3. R
365. Peter Hoffman, The History of the German Resistance, 1933–1945, at 367–69

(3d ed. 1996); James, Dictatorship, supra note 33, at 277, 352. R
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McCloy had been appointed to lead the World Bank.366  Nevertheless, he
found time to add his weighty support for Blessing.  Taylor explained that
Blessing had been released due to budgetary pressures rather than weak
evidence; the release was probably unrelated to McCloy’s intervention be-
cause Blessing seems to have been released shortly before Taylor received
McCloy’s letter.  Taylor concluded with a seemingly sincere expression of
gratitude for McCloy’s understanding—”you were not far wrong when
you stated that this must be a very difficult business”—and for supplying
information.367  Less than a year and a half later, their roles would be
switched, with McCloy presiding over the fate of war criminals convicted
at Nuremberg—again telling people how heavy the burden was—and
Taylor the outsider protesting against his decisions.368

By 1948, not long after the McCloy-Taylor letters, the terrain had
completely changed for big business.  Industrialists did not need to fear
liability or new charges.  Their colleagues, once again running major en-
terprises, lobbied discreetly but highly effectively for the discontinuance
of trials and the release of all detainees.369  Schroeder came again to
Nuremberg as a prosecution witness in the Krupp case, but this time ap-
parently not worried about inadvertently exposing himself to deten-
tion.370  Indeed, he had no cause as his denazification court had found

366. McCloy’s contributions to what became the first Nuremberg trial are described
in Smith, Road to Nuremberg, supra note 28, at 56, 68–71, 191–200; Taylor, Anatomy, R
supra note 27, at 36, 40, 41, 75.  His tenure at the Bank is briefly sketched in Thomas Alan R
Schwartz, America’s Germany:  John J. McCloy and the Federal Republic of Germany
26–28 (1991).  In 1949 he came to Germany as Military Governor and then High
Commissioner, in which capacity he is widely criticized for his central role in granting
accelerated release to all imprisoned Nazis in the American zone.  The large literature
about his role in clemency for the war criminals is sampled in, e.g., Ferencz, Less than
Slaves, supra note 312, at 72–74; Peter Maguire, Law and War:  An American Story 212–37 R
(2000); Schwartz, supra, at 157–75.

367. A draft of Taylor’s firm but reserved reply survives, containing further details of
Blessing’s detention, though whether and in what form it was actually sent is unknown.
Draft of Letter from Telford Taylor to John J. McCloy (Dec. 31, 1947), Gantt Papers, supra
note 36, at box K.  Taylor speaks of Blessing having been arrested and held, though nine R
months earlier Sprecher appears to have recommended Blessing’s release on home
confinement pending further investigation.  Memorandum from D.A. Sprecher to Lt.
Jason Martin, Temporary Transfer of Detainees to Dachau (Mar. 24, 1947), Gantt Papers,
supra note 36, at box HH [hereinafter Sprecher, Transfer]. R

368. Compare Kai Bird, The Chairman:  John J. McCloy, The Making of the American
Establishment 369, 372, 373 (1992), Ferencz, Less than Slaves, supra note 312, at 72–74, R
and Schwartz, supra note 366, at 167 (all describing McCloy’s agonizing over burden of R
clemency decisions), with Telford Taylor, The Nazis Go Free:  Justice and Mercy or
Misguided Expediency, Nation, Feb. 24, 1951, at 170, 170–72 (Taylor’s protest at McCloy’s
decisions).

369. See, e.g., Bower, supra note 55, at 363–65 (detailing lobbying efforts of R
businessman Hermann Abs on behalf of imprisoned industrialists); Wiesen, supra note 32, R
at 86 (noting that by 1948 “businessmen . . . went on the offensive” to refashion their
public image and curtail prosecutions).

370. United States v. Krupp, 9 T.W.C., supra note 7, at 1495 (1948) (citing R
Schroeder’s testimony on February 6 & 9, 1948).
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him guilty and sentenced him to 1,500 marks fine and a three month
suspended sentence.371  But in early 1947, Taylor and his French counter-
parts, Gerthoffer and Herzog, could contemplate initiating cases.  With
much of the evidence and legal bases in place, it was time to make final
decisions on defendants.

In the Flick case, which was closest to being ready for trial, team
leader Lyon offered four alternative approaches in a January 17 memo-
randum:  a “hard punch approach,” trying only Flick and Steinbrinck, the
two leaders whose convictions were certain; an “ownership and front of-
fice approach,” charging an additional four Flick chieftains; a “total con-
cern approach,” adding another seven leaders from the major Flick sub-
sidiaries; and a “bad man approach,” adding another four who had been
connected with slave labor abuses.372  The February 8 indictment chose
the cautious but solid second approach, charging six leaders but deleting
from their number Flick’s eldest son and minority partner Otto—“Use of
Otto Ernst as a defendant might lead to criticism as ‘jungle justice,’”
Lyon had warned.373  Instead, it added Hermann Terberger, a senior offi-
cial at Flick’s Maxhuette facility, perhaps in part as a gesture of thanks to
the British for having extradited him.374  Even that might not have been
the final word, for Taylor’s executive office asked each of his economic
trial teams for their rough, “semi-final” lists of other persons they hoped
to charge.  Josif Marcu, a well-regarded lawyer and investigator on the
Flick team, replied by listing seven other people involved with the Flick
enterprises “whom we will surely try if time and funds permit,” and an-
other twenty-two people (including Schroeder) whose cases he described
as marginal, at least as based on Flick evidence.375  Two weeks earlier
Marcu had urged the inclusion of Willy Schlieker, the last Flick
Plenipotentiary still at liberty, and after the semi-final list was still lobby-
ing for charges against Heinrich Koppenberg, the aircraft production
king, and perhaps Schroeder in the Flick trial after all.376  In early March,
Burkart, the Flick aide who was said to be in the Russian zone, was sud-

371. Memorandum from Paul Gantt to Lang, Subject:  Kurt von Schroeder (Mar. 24,
1948), Gantt Papers, supra note 36, at box J. R

372. Memorandum from Charles S. Lyon to Tom Ervin, Selection of Defendants in
the Flick Case (Jan. 17, 1947), Gantt Papers, supra note 36, at box FF. R

373. Id. at 2.
374. See Flick Indictment, Gantt Version, supra note 288. R
375. Memorandum from Josif Marcu, Jr., to Tom Ervin, Semi-Final Decision as to

What Defendants We Will Prosecute (Feb. 26, 1947), Gantt Papers, supra note 36, at box R
FF.  “Semi-final lists” for Krupp (Mar. 3) and Farben (Mar. 4) were also submitted, Gantt
Papers, supra note 36, at boxes FF and GG. R

376. Memorandum from Josif Marcu, Jr., to Levy, Information Concerning Schlieker,
Willy (Feb. 13, 1947), Gantt Papers, supra note 36, at box HH; Memorandum from Drexel R
Sprecher to Charles Lyon, Possible Indictment of Two Flick Men (Mar. 3, 1947), Gantt
Papers, supra note 36, at box GG.  Sprecher had been watching Koppenberg’s case for R
months.  Memorandum from Josif Marcu, Jr., to Drexel Sprecher, Heinrich Koppenberg
(Dec. 19, 1946), Gantt Papers, supra note 36, at box HH. R
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denly and inexplicably made available.377  A superseding indictment was
filed on March 18, and with that the first industrialist case was ready for
trial.

D. The High Tide for Business Prosecutions (Mar.–Apr. 1947)

March 1947 was the flood tide for war crimes liability and for indus-
trialist liability in particular.  A month earlier, Assistant Secretary of War
Howard C. Petersen—who was for practical purposes Taylor’s boss, along
with Clay—had proudly announced the commencement of the industrial-
ist cases on nationwide radio.378  Taylor had three trials underway and
two more, including Flick, soon to open.  In a March 14 report, he de-
scribed for his superiors a program of another thirteen trials, four of
which would have industrialists as defendants.  Three of these would be
trials of industrial and financial groups (Krupp, Farben, and Dresdner
Bank officials), and a fourth would be a trial of government economic
officials (leaders of the Reichsbank and the quasi-public Hermann
Goering Works).  The report did not give exact numbers of defendants,
instead listing suspects from whom a smaller number would be selected
for trial, but it contemplated as many as forty-eight businessmen, in addi-
tion to the six already charged in Flick.379

The Flick indictment illustrates the twin decisions to forego charges
against a corporate entity and conspiracy charges against murderous busi-
nessmen, at least for the moment.  Taylor’s March 14 report is a re-
minder of a third crucial fact about business liability at Nuremberg:  The
program was never intended to try many people, businessmen or others.
It was intended as the American response to the problem of the “major
perpetrators,” defined not by the number of their victims but by whether
they made policy or merely implemented it.  The former were supposed
to be tried by the Allies under Control Council No. 10.  The preliminary
list of seventy-two businessmen compiled in July 1946 was probably meant
both as a reference for investigators and a rough maximal number for
U.S. occupation authorities making plans and budgets.  At that time, the
Allies were still considering one further international trial of industrial-
ists.  Taylor probably imagined a half dozen industrialists in the interna-
tional case, plus between fifty and seventy-five other major business per-

377. He was eventually found in and handed over from the French zone.  Special
Release No. 116, Office of Chief of Counsel for War Crimes (Mar. 18, 1947), Gantt Papers,
supra note 36, at box GG. R

378. Indictment of German Industrialists and Report on the Occupied Areas, War
Department, Public Relations Division (Feb. 8, 1947) (full text of NBC Radio interview
with Petersen), Gantt Papers, supra note 36, at box HH; Teleconference Notes, Time of R
News Release of Indictment of Industrialists (Feb. 6, 1947), NARA, supra note 81, at 153/ R
7/86-0 (describing Feb. 5 announcement of Feb. 8 primetime airing).

379. Taylor, Program of Trials, supra note 125, at 14–17. R
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petrators in his zonal trials out of a total number of defendants that
ranged in different proposals from 100 to 500.380

These estimates clearly contemplated a limited program when con-
sidered in relation to the number of potential defendants.  In late March,
for instance, one member of the Flick team wrote another to say that he
had learned that some ninety different agencies and firms used concen-
tration camp slave labor from Buchenwald alone and asked whether Flick
had been among them.381  Even if Nuremberg prosecutors had gone
ahead with all of Taylor’s proposed trials, there would still be scores of
culpable companies.  These additional defendants would be tried by
Germans.  American officials in Berlin and Washington, like their British
counterparts, were planning on the completion of all trials by the end of
1947, as Taylor had also been instructed.382  The plan was that the many
additional prosecutions of industrialists and others would be conducted
by liberated countries for war crimes committed on their soil and by the
Germans themselves.383

And so in March 1947 a small trial program for high level industrial-
ists would soon begin in the U.S. zone.  Plainly Taylor’s superiors were
impatient, and there would be little chance of additional cases beyond
the eighteen he had proposed.  Daimler-Benz, Siemens, and hundreds of
other complicitous companies were safe from the Americans.384  The

380. Taylor, Final Report, supra note 9, at 17.  To handle this volume, Pentagon R
officials spoke of establishing six zonal courts.  One would sit in Nuremberg (three if there
was not a second international trial competing for space), with others dispersed in the
American zone:  Two were earmarked for Regensberg.  The primary obstacle to this plan
turned out to be the difficulty in recruiting top judges.  See, e.g., Cable from Office of U.S.
Chief of Counsel, Nuremberg, to War Department (Aug. 17, 1946), NARA, supra note 81, R
at 153/2/85-1 (laying out plans for six courts—either one or three in Nuremberg, two in
Regensberg, and others in Straubing and Landshut); Zeck, Remarks, supra note 113, at R
3–4 (discussing plans for establishing six zonal courts and pressing need for qualified
judges).

381. Memorandum from Paul Gantt to E. Tislowitz, Slave Labor (Mar. 25, 1947),
Gantt Papers, supra note 36, at box GG. R

382. For the belief that Nuremberg was intended to end in 1947, see Abraham L.
Pomerantz, Address at the National Conference on the German Problem 7 (Mar. 6, 1947),
NARA, supra note 81, at 153/4/85-2(bk. 5 II) [hereinafter Pomerantz Speech] (criticizing R
plans to end Nuremberg trials and arguing that the “Nuremberg show must go on; that it
must not close this year, before it has scarcely begun”); cf. Bower, supra note 55, at 352–53 R
(mentioning remarks by Taylor that if he had been given more “time, money, and
personnel, he could have prosecuted and got convictions of between two thousand and
twenty thousand Germans for war crimes”).

383. For an example of the official view that most prosecutions would be done before
German courts, see, e.g., Cable from General Echols to Clay (Aug. 22, 1946), NARA, supra
note 81, at 153/3/85-2(bk. 1 II) (expressing the “firm view of the Civil Affairs Division that R
the great mass of cases” would be disposed of by German tribunals).

384. Little effort seems to have been spent gathering evidence against Siemens
proprietors or managers, and if they feared a Nuremberg trial in the 1945–1947 period,
Wiesen, supra note 32, at 49, it could only have been because prosecutors had interrogated R
certain Siemens leaders and, in the absence of better evidence, left the investigation open,
though remote.  Sprecher, Transfer, supra note 367. R
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other Western Allies were even less committed to business trials, and
there was no whisper of evidence suggesting Germans would try their own
business elites.  All of this meant that big business, as its leaders probably
suspected, would soon be free.  In Nuremberg, chief Farben prosecutor
DuBois complained that budget impediments might make it impossible
to continue with his pretrial work on what was ostensibly the most impor-
tant economic case.385  From the political Left back home, there was
harsh criticism that no trials had even been started.  Former Deputy Chief
Pomerantz gave a blistering speech at the National Conference on the
German Problem in New York on March 6, 1947, complaining:

Up to this moment, no single Nazi industrialist has been
brought to trial.  Nevertheless, the prosecutions are scheduled
to end this year.  Some few industrialists will be tried, and possi-
bly convicted.  The rest will go scot free.
. . . I have been struggling with how . . . to depict to you the
chaos, the confusion, the demoralization that is taking place
there.386

He went on to catalogue a lack of resources, the violation of
promises to the other three allies to prosecute industrialists, the inferior
quality of the U.S. judges who had come to hear the cases, and the gen-
eral incompetence of the military government.  As weeks went by with no
new trials aside from Flick and with decartelization stalled, liberal voices
in journals like the New York Post, P.M., and the newsletter of the Society
for the Prevention of World War III began to add a new fear:  that con-
servative, pro-business, or pro-German interests in the United States, for-
getting the dangers of German big business, had worked to block the
possibility of further industrialist trials.387

Soon a much harsher criticism came from the Right.  Within
months, Nuremberg would be called a plot to hinder America’s new ally,
West Germany, and cozy up to the old ally turned enemy, the Soviets.  In
time, Farben prosecutors DuBois and Mayer would be attacked by name,
including from the floor of Congress.388  But that was all in the future.  In
March 1947, it still seemed likely that a fair number of industrialists
would be tried at Nuremberg. Flick was already underway, the Farben in-
dictment was about to be filed (May 3), and there were clearly other cases
to come.

Starting in early spring and continuing all summer, there seems to
have been a heightened energy to trial preparations.  The team investi-
gating Dresdner Bank worked closely with researchers at the OMGUS
Finance Division in Frankfurt and with the teams working on Flick and

385. DuBois, Devil’s Chemists, supra note 38, at 54. R
386. Pomerantz Speech, supra note 382, at 4. R
387. See infra note 534 and accompanying text. R
388. 98 Cong. Rec. 2198, 2214 (1952) (remarks of Rep. Dondero) (criticizing DuBois

and Mayer for alleged Communist sympathies); see also DuBois, Devil’s Chemists, supra
note 38, at 68–69 (describing attacks on DuBois from House floor). R
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the SS. Krupp researchers exchanged cables and boxes of documents with
the Antitrust Division in Washington and with staffers in the British zone.
Lawyers preparing the case against officials of the giant Hermann
Goering Works had completed preliminary workups on such likely de-
fendants as Koerner and Pleiger,389 though far more documentation was
sought.  Research trips were made for witnesses, with a special watch kept
for potential witnesses who had worked as slaves in the factories or mines
run by the industrialists.  Even later, however, one researcher had to re-
mind his colleagues that many survivors would not be able to testify at
whose factory or mine they had been enslaved,390 since prisoners were
leased, transferred without notice, housed with fellow prisoners who
spoke different languages, rarely told anything, and were often too weak
or ill to care.  The telegrams that went back and forth between
Washington and Nuremberg, and the logs of lengthy telephone confer-
ences at which trial team leaders and staff working on the fine-grained
details itemized the witnesses, documents, and leads they sought, illus-
trate the immensity of the work.391  As one memorandum urged:  “The
Farben case from a historical, social, and legal viewpoint is one of the
most important cases that has ever been tried and it will only be tried
once.”392

E. Corporate and Enterprise Theories (Spring 1947)

As prosecutors prepared these next industrialist cases, they likely had
decided, as a practical matter more than a legal necessity, not to recon-
sider the idea of charging the corporate entity.  The reasons were many.
A primary concern was that corporate charges would be difficult to aim
correctly against an entity as structurally complex as Farben.  Just three
days before the amended Flick indictment was filed, one prosecutor
dashed off a quick note to another congratulating his colleague on cor-
rectly tracking Flick through the thickets of his corporate shells and
veils.393  Prosecutors could expect equally daunting challenges in any fu-
ture case against a privately held company or partnership.  An additional

389. The Gantt Papers are replete with evidence of the large volume of work done on
these two cases.  See, e.g., Memorandum from J.M. Fitzpatrick to Paul Gantt, RVK Case
Against Pleiger (Dec. 15, 1947), Gantt Papers, supra note 36, at box L (discussing strengths R
and weaknesses of charges against Pleiger in light of intensive document review over
preceding months); Memorandum from Eric Kaufman to Paul H. Gantt, Document Book
Koerner and Economic Executive Staff East (Dec. 23, 1947), Gantt Papers, supra note 36, R
at box L (discussing preparation of documents in Koerner case).

390. Memorandum from Norbert Barr to James Fitzpatrick (Jan. 21, 1948), Gantt
Papers, supra note 36, at box L. R

391. A run of phone logs from weekly teleconferences in July and August is found in
Gantt Papers, supra note 36, at box A. R

392. Memorandum to All Farben Personnel (June 24, 1947), Gantt Papers, supra note
36, at box FF (anonymous, possibly by Sprecher). R

393. Initialed, untitled note to Paul Gantt (Mar. 15, 1947), Gantt Papers, supra note
36, at box GG. R
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concern was that the novelty of such a charge might awaken legal con-
cerns with the judges or political concerns with the military government
or Allied Control Council, a deadlocked group that was formally still the
highest authority in Germany and might have other plans for German
corporate assets.  A third complication with corporate charges was that
many of the principal targets from the private sector of the Reich had
over the years accepted, or more often, eagerly sought out, public offices
in the government ministries, the quasi-public sector, and the “voluntary”
regulatory boards, as Taylor noted of Farben’s Supervisory Chairman Carl
Krauch, who was also Goering’s chief deputy for the chemical industry.394

If the aim was to target the lords of industry, prosecutors might well have
thought it easier to do so by following them personally, regardless of
which of their many hats one could prove they were wearing during par-
ticular decisions.

But the evidence suggests that as late as May 1947, the idea of corpo-
rate charges might still have been alive.  Early that month, Taylor,
Sprecher, and a handful of other prosecutors working on the financial
cases met to review carefully the evidence against officials of the Deutsche
Bank, especially its leader Hermann Abs, and the Dresdner Bank.  The
giant banks had always been under review, not only because of their lend-
ing to the SS and private individuals trafficking in looted assets, but also
because bankers sat as board members on and policy advisors to hun-
dreds of other companies.  Almost a year earlier, Abe Pomerantz had re-
viewed possible defendants for a Dresdner Bank case.  Work had contin-
ued after his departure, but among the most important sources of
evidence would have been the reports that the OMGUS Finance Division,
Bernstein’s old group, had prepared about each bank around November
1946.  Copies circulated at Nuremberg, researchers from Finance stayed
in regular touch with their Nuremberg counterparts, and a few people
who had worked on the Finance reports transferred to Taylor’s staff.  It is
inconceivable that at their May meeting prosecutors would not have
known that the report on Dresdner Bank, by all accounts the guiltier of
the two, recommended that criminal charges be leveled not only against
senior managers and board members as individuals, but against the bank
as an entity.395  The absence of a transcript or minutes precludes a defini-

394. Opening Statement, United States v. Krauch, 7 T.W.C., supra note 7, at 99, 208 R
(1947).

395. Bower, supra note 55, at 354–55 (discussing May meeting); War Crimes of the R
Deustche Bank and the Dresdner Bank:  Office of Military Government (U.S.) Reports
(Christopher Simpson ed., 2001) [hereinafter OMGUS Bank Reports] (reprinting the two
Finance Division reports); id. at 255 (recommending entity charges).  Individuals credited
on the OMGUS reports who by spring 1947 were on Taylor’s staff included Erna Uiberall
and Norbert Heilpern from the Dresdner investigation.  OMGUS Bank Reports, supra, at
35, 253; see also Martin, supra note 71, at 126 (discussing bank cases); Memorandum from R
Drexel Sprecher to Telford Taylor, Trial Team Status for Dresdner Bank (Feb. 26, 1947),
Gantt Papers, supra note 36, at box FF (listing Heilpern from Finance Division as now on R
Dresdner team).
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tive answer, but it is entirely possible that entity charges against Dresdner
were discussed.

Even proposals for trials that might use the conspiracy and organiza-
tion theories that Drachsler and Pomerantz had proposed were occasion-
ally considered in subsequent months.  As late as autumn 1947, when de-
cisions about the final Nuremberg cases were being made, the records
make allusion to a “big banks” case that would charge five or six banks
together.396  Whether the phrase was meant only as shorthand for a large
trial with many individuals from each of the big banks charged with simi-
lar or even joint offenses, or also contemplated the possibility of individ-
ual or conspiracy charges against individual banks as entities or as a
RICO-style enterprise called the German big bank sector, cannot be
known on present evidence.

F. Conspiracy Law and the Farben Charges (Apr.–May 1947)

Concerning conspiracy charges, however, the story evolved in a more
complex way.  There is no evidence that as of March, prosecutors had
decided to relinquish the possibility of conspiracy charges in future cases.
After all, conspiracy charges were pending in three ongoing cases against
doctors, judges, and SS economic chieftains.397  Conspiracy charges had
not been used in the Flick indictment, but that was most likely because,
with so much evidence of direct acts of spoliation and slave labor (Counts
One–Three) and so small a group of defendants with such direct ties,
there was no need.  Moreover, Count Four of the Flick indictment—con-
cerning Flick and Steinbrinck’s high-level membership in the SS and as-
sociated groups—was so broad that it brought into the case almost all acts
that could support a conspiracy count, such as agreeing to, joining, plan-
ning, taking consenting parts in, and being connected to plans and enter-
prise.398  If anyone had reminded Tom Ervin or Charles Lyon, the heads
of the Flick team, that a conspiracy count had the practical advantage of
requiring little in the way of an “overt act,” they probably would have
replied that there was ample proof of Flick’s acts and that the member-
ship count and the inclusiveness of every Nuremberg charge under
Article II of Control Council Law No. 10 were sufficiently broad.  In
short, the charge of conspiracy to commit war crimes and crimes against
humanity was unneeded in the one ongoing industrialist case, but was
being used in the three ongoing cases where it seemed helpful.

396. Telegram from Clay to War Department (Sept. 8, 1947), NARA, supra note 81, at R
153/1/84-1(III).

397. See Indictment, United States v. Brandt (Medical Case), 1 T.W.C., supra note 7, R
at 8, 8–10 (1947) (charging conspiracy to commit war crimes and crimes against
humanity); Indictment, United States v. Altstoetter (Justice Case), 3 T.W.C., supra note 7, R
at 15, 15–19 (1947) (same); Indictment, United States v. Pohl, 5 T.W.C., supra note 7, at R
200, 200–04 (1947) (same).

398. See supra notes 291–292 and accompanying text. R
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Yet somehow in the early spring of 1947, a decision seems to have
been made by the Farben prosecutors that they would draft and charge a
very different kind of conspiracy.  Prosecutors drafted what became
Count Five of the Farben indictment, filed May 3, 1947.  It accused de-
fendants of participating in “a common plan or conspiracy to commit . . .
crimes against peace (including the acts constituting war crimes and
crimes against humanity, which were committed as an integral part of
such crimes against peace).”399  Instead of almost flouting the IMT, as
drafters of the Medical, Justice, and Pohl indictments did, Farben prosecu-
tors hewed to it.  Rather than charging conspiracy to commit war crimes
or crimes against humanity, the Farben prosecutors incorporated the IMT
rationale referentially by charging only conspiracy to commit crimes
against peace.  In the absence of direct evidence, we can only speculate
about when the decision was made, by whom, and why.  Defense counsel
in some of the four ongoing cases had already lodged objections to the
charge of “conspiracy to commit war crimes and crimes against human-
ity.”  Even counsel for Field Marshal Milch, who was indicted alone, with-
out either a conspiracy charge or reference to unindicted coconspirators,
interposed his objections to the theory of conspiracy to commit war
crimes and crimes against humanity. But the tribunals had appeared to
push the issue aside as just another of the many that counsel were rais-
ing.400  Perhaps prosecutors heard that judges in the ongoing cases were
discomforted by these concerns, though, if so, that probably would have
generated in-house prosecution memoranda, and none have surfaced.
Perhaps the Farben indictment drafters reckoned that the new conspiracy
language cost them nothing, was legally safer because of its reliance on
the IMT, and would still cover the defendants’ conspiratorial crimes
against humanity and war crimes because of the extremely broad lan-
guage, incorporated verbatim from Control Council Law No. 10, that de-
fined culpability in Count Two (Plunder and Spoliation) and Count
Three (Slavery and Mass Murder) to include almost all forms of  direct
and accessorial participation.401

What is more likely, though, is that the conspiracy language was al-
tered because of Farben’s importance as a company and case.  The doc-
tors, judges, and Pohl defendants, monstrous as they were, had not
brought the world to war.  They were “major perpetrators” because of
their deeds and because they led complicitous institutions of German so-

399. Indictment, United States v. Krauch, 7 T.W.C., supra note 7, at 59 (1947). R
400. Official Transcript at 2285–90 (Jan. 30, 1947), Medical Case, 1 T.W.C., supra note

7, at 1 (debating whether conspiracy to commit war crimes and crimes against humanity is R
within jurisdiction, with court ultimately deferring ruling); Closing Statement of the
Defense, United States v. Milch, 2 T.W.C., supra note 7, at 730, 736–37 (1947) (rejecting R
basis of conspiracy charge even though client not charged).

401. See Indictment, Krauch, 7 T.W.C., supra note 7, at 39–40, 50–51 (charging that R
defendants were “principals in . . . plans and enterprises involving, and were members of
organizations or groups, including Farben, which were connected with the commission of
said crimes”).
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ciety like the legal and medical bureaucracies.  But they had not brought
the regime to power nor conspired to invade its neighbors.  Farben, by
contrast, was seen to have had a role in making possible the world war,
more than any other enterprise aside from perhaps Krupp.  For all the
reasons that congressional committees had investigated it, Farben was a
key defendant to the public, comparable in its way to the Nazi Party and
the German military.

Taylor used this theme in every one of the industrialist cases.  As he
said in opening the case against Flick, heavy industry and finance were,
along with the military elite, “one of the two principal concentrations of
power in Germany” that was allowed to co-exist along with the Party and
state.

If anyone questions this analysis, let him look at the fate of the
various professions and occupations under Hitler.  The press
and radio Hitler tore up by the roots and absorbed into
Goebbels’ Ministry of Propaganda and Enlightenment.  The
learned professions were utterly dishonored; books were
burned, scholarships were muzzled, and German science and
culture were stultified and retarded by decades.  For tactical rea-
sons, Hitler’s attack on religion was flanking rather than frontal,
but every effort was made to discredit and stifle the church.
Politics became a Nazi monopoly.  The trade unions were
stamped out.  But, unless Jewish, the business man and the of-
ficer lived comfortably and flourished under Hitler.  Some in-
conveniences arose, to be sure; industry was increasingly regi-
mented, and venerable military traditions were shattered by the
Hitler salute.  But these were trifling annoyances compared to
the scourges that the Third Reich laid on other men.

The Third Reich dictatorship was based [however] on this
unholy trinity of nazism, militarism, and economic
imperialism . . . .402

Naturally, Farben would be charged not “merely” with atrocities and
genocide but also with crimes against peace—what the IMT had called
“the supreme international crime.”403

402. Opening Statement for the Prosecution (Apr. 19, 1947), United States v. Flick, 6
T.W.C., supra note 7, at 31, 32.  Certain members of the defense counsel appear to have R
been enraged at the “unholy trinity” metaphor, and repeatedly denounced it as a crutch
that allowed the prosecution to impute guilt to individuals without proof of personal
participation.  Closing Statement for Defendant Flick, Flick, 6 T.W.C., supra note 7, at R
1128, 1135, 1168; Closing Statement for Defendant Schmitz, Krauch, 8 T.W.C., supra note
7, at 935, 937–40, 944, 945, 947, 951 (1948).  In his rage or poor taste, lead defense lawyer R
Rudolph Dix went further, explaining that the unholy trinity metaphor made German big
business into a victim and scapegoat exactly as the Jews had been:  The lords of industry, he
claimed, were the new Jews.  Id. at 951.  In an age with different sensibilities and with two
judges openly sympathetic to the defense, none of the judges appears to have noticed,
much less chastised Dix.  For discussion of other industrialists comparing their postwar
treatment to the plight of Jews under the Nazis, see Wiesen, supra note 32, at 57. R

403. United States v. Goering (The Nurnberg Trial), 22 T.M.W.C. 411, 427 (Int’l Mil.
Trib. 1946).
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The difficulty lay in balancing the fact that Farben and its leaders
were the strongest possible candidates for an aggression charge with the
fact that by mid-1947 there were growing pressures against that charge.
In favor of the aggression charge was that for years Farben’s overseas
presence had been viewed as a particularly pernicious arm of German
aggression, just as important as the Foreign Office and other Nazi entities
with an overseas presence had been.404  A year after the trial ended,
Taylor wrote that the aggression charge against Farben was one of his
strongest cases, and there was no reason to doubt that he and his staff felt
this way from the outset.405  They may also have expected to enjoy wide
popular and political support back home.  Years of investigative accounts,
radio broadcasts, congressional hearings, and investigative books pre-
pared the American public to expect such a charge.  Even the antitrust
cases brought in federal court against Farben on the eve of the war
seemed to confirm that the company had been a key Hitler economic ally
and agent.406

The difficulties arose because prosecutors also knew that the
Pentagon and their own judges were skeptical about aggression charges.
Six months earlier, even a fellow prosecutor, the difficult but highly effec-
tive and well-informed Robert Kempner, had warned his colleagues to
avoid aggression charges if possible.407  Prosecutors may also have been
aware that there was quiet and perhaps growing support on Main Street
USA for what many Americans perceived as ordinary German
businessmen.408

Nevertheless, in March or April of 1947, prosecutors opted to charge
the Farben directors with the difficult aggression charge, and to facilitate
the case by bringing a conspiracy charge as well.  From that point on,
prosecutors had to focus throughout their preparations on gathering evi-
dence not only of atrocities—the company had run production facilities
at Auschwitz and elsewhere—but also of its role in manipulating patents
and contracts before the war with a goal of retarding Allied production,

404. See, e.g., Elimination of Resources Hearing, supra note 42, at 947 (“I.G. Farben’s R
organization, both domestic and international, served the Nazi government as a principal
agency for military and economic espionage throughout the world.”); Frederick Tetens,
I.G. Farben:  The Spearhead for German World Propaganda (Oct. 2, 1947), Gantt Papers,
supra note 36, at box A (arguing that Farben joined with the Nazi Party and the German R
military in a three-party “plot for world conquest”).

405. Taylor, Final Report, supra note 9, at 196. R
406. The antitrust cases involved contracts between Standard Oil and Farben and

were settled by consent decree, followed by much public outcry in the United States over
Farben’s role in “Nazi economic warfare,” and Standard Oil’s complicity in same.  Borkin,
supra note 62, at 89–94 (detailing antitrust investigation into Farben). R

407. Memorandum from Robert Kempner to Telford Taylor (Oct. 22, 1946), Gantt
Papers, supra note 36, at box EE. R

408. See, e.g., Morrison Shafroth, Memorandum in Support of Resolution to the
American Bar Association Relating to the Farben Trials in Germany (Sept. 23, 1947), at 9,
Taylor Papers, supra note 36, unarchived materials (arguing Farben-style indictments would R
subject all leaders in science, industry, and government to punishment).
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sponsoring wartime espionage in the New World, and so forth.
Nuremberg investigators and lawyers retrieved and tried to expand on
what Colonel Bernstein and the Kilgore and other congressional commit-
tees had found.409  They hoped to charge Farben not only with atrocities
but also with aggression in the way that the leaders of the German For-
eign Office would be charged.  Prosecutors often compared the two, as if
Farben were a second Foreign Office or government in the shadows.410

Therein lay the problem:  By including both crimes against peace
and conspiracy in the Farben case, prosecutors were thrust into the center
of the IMT precedent.  It was possible to ignore the IMT’s adverse ruling
about conspiracy to commit war crimes and crimes against humanity, but
it was much harder to use what the IMT had termed “the supreme inter-
national crime” while ignoring what it said about conspiracy in connec-
tion with that crime.  Consequently, the Farben indictment offered a sec-
ond, less ambitious formulation of international conspiracy as an
alternative to the broader version used in the Medical, Justice, and Pohl
indictments, and used it to buttress the controversial aggression charge—
a model that would soon be followed in the three cases against Krupp,
the military high command, and senior government ministers.

G. Conspiracy Law and the July 9, 1947 Hearing

The judges had not yet ruled on either the Medical or the Farben
formulation of conspiracy, but now that time came.  By June 1947, prose-
cutors had four Nuremberg cases on trial (Medical, Justice, Pohl, and
Flick), three of which had a similar Count One accusing defendants of a
conspiracy to commit war crimes and crimes against humanity.  In each
of the three, defense counsel made oral motions to strike, dismiss, or
quash the conspiracy count.  It is uncertain whether they intended to
make those motions all along in light of the IMT decision, or were em-
boldened in May by the prosecutors’ use of the more modest, Farben-style
conspiracy count.  But it was inevitable that when defense counsel made
the motion in one case, it would be made in the others too.  Not only did
news travel fast in the small Nuremberg enclave, but nine of the lawyers
represented clients in more than one of these three cases.  In June and
early July, a number of defense counsel from the three cases submitted
“conspiracy” briefs.411  On July 7, a panel of chief judges agreed the mo-
tions should be heard together, and set them for argument before a
panel of all judges from the five empaneled tribunals.  Ironically, the one
panel not participating was Tribunal VI, which would soon sit to hear the

409. See sources cited supra note 391. R
410. This view was commonly held.  See supra note 404. R
411. See, e.g., Closing Brief Part I for Karl Brandt 26–29 (July 2, 1947), Justice Harold

L. Sebring Papers, Florida Supreme Court Library, Archives [hereinafter Brandt Brief] (on
file with the Columbia Law Review) (“The extension of the conception of conspiracy . . .
contradicts not only the wording of the statute but also the spirit of the statute and is
incompatible with the recognizable principles of penal law.”).
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Farben case, but which to date had not formally begun its work.  Strictly
speaking, the session was not an en banc hearing, for the amended Ordi-
nance No. 7 allowed such sessions only after inconsistent legal rulings
between tribunals, and there had been no rulings about conspiracy so far.
Instead, the judges decided they would hear arguments together for the
purposes of economy and uniformity, and let each panel rule if the issue
arose.

So it was that on July 9, in the largest Nuremberg courtroom, where
the IMT had been held and where most of the Farben case would soon be
heard, sixteen judges crammed to fit at the long bench to hear two hours
of argument on the question of whether conspiracy to commit war crimes
or crimes against humanity was an international crime.412  Presiding was
Judge Walter Beals of the Washington State Supreme Court, one of the
first judges to arrive in Nuremberg and the stately presiding figure at the
Medical trial.  Appearing in his black gown for the defendant-movants was
Dr. Carl Haensel, a respected member of the Nuremberg bar who had
not been a Nazi, had studied law in Switzerland as well as Germany, and
was lead counsel for one defendant each in the Justice and Pohl cases.  He
had the easier task, for he had to argue only that the IMT had squarely
rejected such conspiracy in international law and that its decision was
binding precedent.  He naturally focused on those points, though he ad-
ded much else about the excesses of American conspiracy law, the imper-
missibility of importing an American criminal theory into international
law, the retroactivity of imposing it on a German defendant, and the im-
propriety under the Hague Convention of altering Germany’s penal law
by bringing in thinly veiled American theories.413

Appearing for the prosecution was Telford Taylor in full military
garb.  His task was more difficult, both politically and legally.  Politically,
it required state court judges to courageously depart from a ruling, right
or wrong, issued by a prestigious international tribunal.  Legally, Taylor
had to convince the tribunal either that the IMT had erred or that its
ruling was not binding on Control Council No. 10 courts, and that, either
way, the present tribunals were competent to hear conspiracy charges us-
ing Control Council No. 10 and the ordinary Laws and Customs of War,
essentially as tribunals hearing the Dachau and Belsen concentration camp
cases had done.414  If possible, he also had to rehabilitate conspiracy doc-
trine from the criticisms Haensel had collected from American authori-
ties like Professor Francis Sayre and French IMT judge Donnedieu de
Vabres, whose private opposition to conspiracy during the IMT delibera-
tions had now come out, minus its eccentricities, in his public

412. See Official Transcript of a Joint Session of Military Tribunals I, II, III, IV, and V,
Sitting En Banc at Nuernberg, Germany (July 9, 1947), 15 T.W.C., supra note 7, at R
1065–1100 [hereinafter July 9 Transcript].

413. See id. at 1075–76, 1079–80 (arguing for impermissibility of applying American
conspiracy law to German defendant).

414. See infra notes 500–501 and accompanying text. R
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speeches.415  Inevitably the former French judge’s criticisms would carry
weight, but Taylor parried them with the view of the respected former
Secretary of War Henry Stimson, who enjoyed high esteem in the eyes of
international lawyers and Nuremberg judges.416  Stimson, from whose
wartime department Nuremberg had largely originated, was proud of the
trial, but he faulted the trial for its failure to use conspiracy as fully as the
law allowed.417  Last, Taylor made the practical point that Article II(2) of
Control Council No. 10 was so broad that it already assigned liability to
conspirators.

Analytically, Taylor’s crucial step was to distinguish between what
might be viewed as early-stage conspiracies, where conspiracy is akin to
liability for criminal attempts, and conspiracies for completed purposes,
where conspiracy is akin to accomplice liability or complicity.418  The
background was that the defense counsel at Nuremberg and continental
lawyers often complained that conspiracy liability violated the legality
principle, or the Anglo-American concept of due process, by punishing
people chiefly for their mere agreement.  Conspiracy was, they argued,
essentially a thought crime in that it requires, unlike other forms of in-
choate liability, only a small overt act or step taken in furtherance of the
agreement.  They contrasted conspiracy in this regard with continental
and even common law complicity offenses that required a defendant to
have knowingly and intentionally committed acts that contributed to tan-

415. In 1947, after his service at Nuremberg, Donnedieu de Vabres delivered a
speech, later published, criticizing some of the prosecution’s points.  Taylor, Anatomy,
supra note 27, at 625.  Perhaps unbeknownst to him, de Vabres was widely cited by defense R
counsel in the later Nuremberg trials.  See, e.g., July 9 Transcript, supra note 412, at R
1076–77 (quoting lecture given by de Vabres); Brandt Brief, supra note 411, at 4 (noting R
de Vabres’s arguments).  Additionally, his views have gained a new currency in recent
years.  See, e.g., Brief for Specialists in Conspiracy and International Law as Amici Curiae
Supporting Petitioner at 15–16, Hamdan v. Rumsfeld, 548 U.S. 557 (2006) (No. 05-184)
(citing de Vabres for proposition that conspiracy is foreign to legal systems outside English-
speaking world); Cassese, Criminal Law, supra note 240, at 197 (stating influence of de R
Vabres was decisive at Nuremberg).  It is perhaps fortunate that the French jurist’s full
views were not known, for apparently he reasoned as he did in large part because he
thought that blaming a small clique of conspirators, the twenty-four Nuremberg
defendants charged with conspiracy, would exculpate the German people, whom he felt
were collectively guilty.  Smith, Reaching Judgment, supra note 44, at 124–25; cf. Taylor, R
Anatomy, supra note 27, at 553 (noting worry of absolving all Nazis from charge of being R
conspirators); id. at 631 (“De Vabres’s capricious insistence that all the defendants should
be convicted, coupled with his dislike of heavy sentences, would have been laughable if his
votes had not been often skewed . . . .”).

416. So highly was Stimson regarded that later on, when a judge ruled against a
Farben-style conspiracy charge, he concluded his lengthy opinion with a deferential apology
for disagreeing with Stimson’s view.  United States v. Krupp, 9 T.W.C., supra note 7, at 401, R
454–55 (1948) (Anderson, P.J., concurring opinion on dismissal of charges of aggressive
war and conspiracy).

417. Henry L. Stimson, The Nuremberg Trial:  Landmark in Law, 25 Foreign Aff. 179,
187 (1947) (“If there is a weakness in the Tribunal’s findings, I believe it lies in its very
limited construction of the legal concept of conspiracy.”).

418. July 9 Transcript, supra note 412, at 1085. R
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gible criminal results, instead of agreeing in advance to participate in or
work toward specific criminal goals, however remote.

In truth, conspiracy is different from complicity, and should awaken
civil liberties concerns, as Nuremberg judges and prosecutors starting
with Jackson and Taylor all said.419  But the crucial fact about conspiracy
at Nuremberg was that in every instance where it was alleged in the IMT
and then in the three cases alleging conspiracies to commit war crimes
and crimes against humanity pending in July 1947, the acts that the de-
fendants had contemplated, intended, and agreed upon had actually
been undertaken and completed.  Whether the charge was conspiracy to
commit crimes against peace, crimes against humanity and war crimes, or
multiple conspiracies—as with Medical defendants accused of joining
both big conspiracies to commit genocide and smaller agreements
among themselves and with SS or Luftwaffe leaders to conduct diverse
medical experiments420—and regardless of whether the conspiracy
charge could rely on evidence from a time period before the commission
of the predicate crime (September 1, 1939),421 the intended actions had
in each instance transpired.  Thus, Taylor explained, the IMT ruling was
wrong, but that tribunal could afford to rule as it did precisely because it
did not matter:  “[A] mistaken and misapplied suspicion of the whole
concept of conspiracy on the part of some members of the . . . [IMT] led
the Tribunal to dispose of a contentious point of no great importance to
the outcome of the proceedings, by taking the easy way out.”422  Nobody
at the IMT, he explained, had been charged with conspiracy as mere
thought crime, or with any of the subtle variants of conspiracy liability
beloved of academic law teachers.  None of the defendants were charged
with having agreed early but then withdrawing or renouncing before per-
secutions had occurred, what might be called the Fritz Thyssen or
Hermann Rauschning problem.  Conspiracy charges were leveled only
against those who had participated in acts that had in fact been com-
pleted, and therefore, even if the IMT had narrowed the London Charter
definition of conspiracy to the continental concept of conspiracy,423

none of the pending conspiracy charges would have been affected.

419. See, e.g., id. at 1085–86; Krupp, 9 T.W.C., supra note 7, at 422–24 (Anderson, R
P.J., concurring in dismissal of aggressive war and conspiracy counts) (citing Jackson, J.).

420. This way of viewing doctors organizing the medical experiments was offered by
the prosecution in the Medical case.  Official Transcript at 10740 (July 14, 1947), United
States v. Brandt (Medical Case), 1 T.W.C., supra note 7, at 1 (1947).  It followed the R
reasoning of the IMT, which, regardless of its other concerns about conspiracy, expressed
itself agnostic to whether German war-planning was conceived as one big conspiracy, or a
series of small or successive subsidiary conspiracies.  United States v. Goering (The
Nurnberg Trial), 22 T.M.W.C., supra note 45, at 411, 468 (Int’l Mil. Trib. 1946). R

421. July 9 Transcript, supra note 412, at 1084 (Taylor noting that conspiracy charge R
extended back to 1933).

422. Id. at 1091.
423. One judge later suggested this. Krupp, 9 T.W.C., supra note 7, at 431 (Anderson, R

J., concurring in dismissal of aggressive war and conspiracy counts).
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Actually, when viewed this way conspiracy would have been less vul-
nerable to legal challenge and more protective of defendants than a com-
plicity-style charge would have been.  To meet the legal burden as they
understood it on, say, July 8, 1947, Medical, Justice, or Pohl prosecutors
would have to prove that each defendant knowingly and intentionally
joined specific agreements, in addition to showing each individual defen-
dant’s contribution to the completed acts of atrocity that they were in-
tending to prove anyway.424  By contrast, if the charge had been complic-
ity, prosecutors would merely have had to show intentional participation
in acts that contributed toward a criminal result without defendant’s
prior agreement toward that end.  Assuming so, prosecutors in these new
cases included the conspiracy charge, despite the hurdle it brought of
requiring an agreement, to enjoy the same evidentiary and procedural
advantages that Bernays had urged three years earlier, not to widen the
liability net to early-stage or mere-thought actors.

Both Haensel and Taylor were in good form, and the arguments
were more sophisticated than the exchanges the United States Supreme
Court would hear about conspiracy in March 2006 in Hamdan.425  But
even if Taylor seems to have had the better of the argument, Haensel
won.  Unfortunately, arguments and barebones orders are all we have,
since the July 9 exchange led to no written opinion.  Instead, on July 11,
14, and 18 the three panels respectively issued separate, terse memoran-
dum orders dismissing the Count One conspiracy charges, essentially on
the theory that the IMT had ruled that way.426

Haensel succeeded in making a silk purse out of a sow’s ear in terms
of his legal argument.  This may have been less a result of the legal merits
than the fact that he knew his audience and the political context.  In later
years, he bragged that this set of rulings constituted “a great moment.
The German People as a whole were finally acquitted of criminal conspir-

424. They would also have to show all this to tribunals that had already made clear
they would take seriously the need for proof of each conspirator’s actual knowledge and
agreement.  None of the courts had yet ruled, but there had been courtroom colloquies in
each trial about personal intent and knowledge, and more importantly, each tribunal
would have had the precedent of the IMT, where the court did not hesitate to acquit on
Count One even with defendants as repulsive as Streicher.  See The Nurnberg Trial, 22
T.M.W.C., supra note 45, at 547 (acquitting Streicher of Count One conspiracy charge). R

425. During oral argument in Hamdan, the two sides essentially traded conclusory
statements, one side saying that conspiracy has been rejected by every American court that
had considered it and by the new international tribunals as well, and the other saying that
conspiracy has been part of American practice from the outset.  Transcript of Oral
Argument at 14–25, 67–69, Hamdan v. Rumsfeld, 548 U.S. 557 (2006) (No. 05-184)
[hereinafter Hamdan Transcript].  Compared to Taylor and Haensel, the lack of attention
to the diversity of historical practice and to different formulations of conspiracy liability is
striking.

426. Dismissal Before Judgment of All or Parts of Counts of the Indictments as to All
Defendants, 15 T.W.C., supra note 7, at 234, 235–37 (noting issuance of orders in Justice R
case on July 11, Medical case on July 14, and Pohl case on July 18 and reprinting orders
from Justice and Pohl cases).
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acy for aggression . . . .”427  Never mind that trial planners, prosecutors,
and judges had said on almost every occasion since 1944 that the German
people were not on trial and that a major purpose of the trials was to
identify the guilty few and exonerate the many others.  Never mind also
that the July 9 argument was solely about conspiracy to commit war
crimes and crimes against humanity, not conspiracy to commit aggres-
sion, which had not as of that date been brought in any pending, ongo-
ing, or completed zonal trial.  What mattered was only that Haensel’s ar-
gument and the July rulings represented steps in a political process of
delegitimizing Nuremberg in German eyes, and a legal process, first seen
in the IMT ruling, of taking a powerful legal tool away from prosecutors.
The consequence of the rulings was that it became harder to convict ma-
jor participants; when they were convicted, it was often for readily proven
small-bore acts of direct violence rather than crucial organization work
on large-scale genocidal policies.

H. Conspiracy Law at Nuremberg After the July 9 Rulings

Remarkably, even after explicit rulings denying jurisdiction over con-
spiracy to commit war crimes and crimes against humanity, it was not
clear that prosecutors had lost or that Haensel had won more than a
meaningless victory.  For instance, on the same day that Presiding Judge
Beals’s own tribunal ruled that it lacked this form of conspiracy jurisdic-
tion, it nevertheless allowed James McHaney, the slight, slender, but
highly regarded chief prosecutor, to argue without rebuttal that Medical
defendants previously charged with Count One, conspiracy, might on the
same evidence be guilty under a different theory.  Control Council No.
10, the argument ran, defined jurisdiction broadly over plans and enter-
prises, common design, taking a consenting part in, aiding and abetting,
and criminal membership in the SS.428  In doing so, McHaney was repeat-
ing exactly what Taylor had suggested in his July 9 argument—that the
prosecution was legally entitled to use extremely similar legal language
taken from Control Council No. 10, whose legitimacy was not in dispute
and whose substantive scope would be at least as wide as conspiracy.429  If
McHaney’s argument was accepted by the Nuremberg panels, prosecu-
tors would have an easier path in using a substantive war crimes or crimes
against humanity charge than they would have had with a conspiracy
count, since the latter required that an actual agreement and specific
shared goals be shown.  In short, while prosecutors must have been stung
by the post-July 9 losses, they seem also to have realized that the adverse
rulings might be victories, clearing an easier path to conviction. Taylor

427. Carl Haensel, The Nuremberg Trial Revisited, 13 DePaul L. Rev. 248, 255
(1964).

428. Official Transcript at 10,747–49 (July 14, 1947), United States v. Brandt (Medical
Case), 1 T.W.C., supra note 7, at 1 (1947).  For the relevant language from Control R
Council No. 10, see supra text accompanying note 248. R

429. July 9 Transcript, supra note 412, at 1096. R
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said much the same thing in an undated conversation with the Pentagon
shortly after the July 9 ruling.430

Besides, prosecutors may have thought they might still prevail on the
question of jurisdiction over conspiracy to commit war crimes and crimes
against humanity.  Notably, such a hope was not the usual daydream of
every lawyer who loses a ruling and wishes it will be stayed, reversed, or
vacated.  The evidence comes from the papers of another Nuremberg
participant, Judge Hebert from the Farben tribunal.  Paul M. Hebert was
dean of the law school at Louisiana State University and one of the hand-
ful of non-judges whom the Pentagon recruited to serve on the
Nuremberg tribunals.  He appears not to have participated in the July 9
joint session since his own panel, “Tribunal VI,” had not yet formally
opened its proceedings, and he is not listed in any of the transcripts or
rosters from the argument.  But with his case soon to open, even if
Hebert and his three colleagues were not present or nearby, it is incon-
ceivable that they did not quickly learn of the dramatic argument or the
fact of the unique five-panel session, the legal issues, and the three
panels’ separate rulings.

Hebert’s papers make clear that he thought everything about the
conspiracy rulings was misguided.  In private and undated notes, presum-
ably from 1947, he wrote that the IMT rulings about conspiracy were
wrong on the law, precisely because they addressed early-stage agreement
rather than the actual two dozen defendants who had participated in
making their shared criminal aims come to pass, and wrong about
Schacht and the elements of industrialist guilt.  He also wrote that zonal
tribunals under Control Council Law No. 10 and Ordinance 7 should
regard IMT rulings as persuasive but not binding, and that they ought not
defer in the conspiracy and industrialist areas where the IMT rulings were
so wrong.431

In the end, no challenge to or reversal of the July 9 conspiracy rul-
ings occurred, and none was ever likely for various reasons.  For one, di-
rect liability might succeed without a conspiracy charge.  In the Medical,
Pohl, and Justice cases there was ample direct evidence of guilt such that
almost everybody was convicted on non-conspiracy counts.  Even acts that
had been part of the conspiracy might also give rise to liability under a
substantive count, especially given the broad language of Control Council

430. Cable from Taylor to Olbeter (undated), NARA, supra note 81, at 153/1/85- R
1(bk. 1).

431. Paul M. Hebert, undated notes and memos numbered 31, 33, 35, 197, 231,
Hebert Nuremberg Files, Paul M. Hebert Law Center Library, available at http://louisdl.
training.louislibraries.org/cdm4/browse.php?CISOROOT=/HNF (on file with the
Columbia Law Review).  A year or so later, he must have changed his view:  In a special
concurrence he filed after the trial, Hebert explained that he “fe[lt] the necessity of
bowing to such weighty precedents” as the IMT and Krupp rulings about Crimes against
Peace and conspiracy.  United States v. Krauch, 8 T.W.C., supra note 7, at 1211, 1213–14 R
(1948) (Hebert, J., concurring opinion on Counts One and Five).
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Law No. 10, Article II; in short, the Taylor-McHaney position.432  Second,
criminal membership—Bernays’s other theory—might come to the res-
cue where defendants were acquitted of substantive charges, at least for
those defendants who were SS members; in this way, membership theo-
ries might do the work that conspiracy to commit war crimes or crimes
against humanity charges had been expected to do until their July 9
rejection.433

At least a few defendants probably did escape liability altogether be-
cause of the July 9 rulings.  Conspiracy to commit war crimes or crimes
against humanity would have provided a sufficient basis to convict the
three specialists in aviation medicine—non-SS members who helped initi-
ate and arrange low-pressure experiments at Dachau—who were acquit-
ted of substantive charges on grounds of reasonable doubt despite evi-
dence that the court described as “convincingly plain” and in light of the
court’s own “grave suspicion.”434  But as of the end of 1947, those three
acquittals were likely the only practical consequences of the July 9 con-
spiracy rulings.  Besides, Farben and Krupp, the other cases about to open
at Nuremberg, and the blockbuster cases being planned against military
commanders and senior government ministers were different cases alto-
gether, and another, grander theory of conspiracy might be sought.

After these orders, there naturally could be no more broad conspir-
acy charges of the kind envisioned by Murray Bernays and alleged in the
IMT, Medical, Justice, and Pohl indictments.435  But Farben-style conspiracy
charges were still allowed:  that is, those alleging “a common plan or con-
spiracy to commit . . . crimes against peace (including the acts constitut-
ing war crimes and crimes against humanity, which were deemed as an
integral part of such crimes against peace).”436  After studying the paren-
thetical phrases, an optimistic prosecutor could probably imagine that
these courts might entertain a conspiracy to commit crimes against hu-
manity/war crimes charge if the allegation could be shown to be genu-
inely an integral part of planning for aggressive war.  On one occasion,

432. See United States v. Altstoetter (Justice Case), 3 T.W.C., supra note 7, at 1170, R
1177 (1947) (noting inclusion of allegations of direct commission of war crimes and crimes
against humanity as part of conspiracy count of indictment).

433. See United States v. Brandt (Medical Case), 2 T.W.C., supra note 7, at 248–53 R
(1947) (finding defendant Poppendick guilty of membership in criminal organization);
Justice Case, 3 T.W.C., supra note 7, at 1170–77 (1947) (finding Altstoetter guilty based on R
membership in SS).

434. Medical Case, 2 T.W.C., supra note 7, at 274, 275 (1947) (acquitting Ruff, R
Romberg, and Weltz of responsibility for high-altitude experiments).

435. Prosecutors probably didn’t know about Judge Hebert’s private agreement, since
the charges they had filed three months earlier did not address the Medical case type of
conspiracy.  What they needed, and did not appear to have, would have been a similar
behind-the-scenes ally in the Medical, Justice, or Pohl case.

436. See supra note 399 and accompanying text (quoting Indictment in United States R
v. Krauch).
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the Farben court itself considered that possibility.437  The question was
whether to dismiss allegations that the defendants’ prewar plundering of
the Skoda-Wetzler works in Austria and Auissig-Falkenau works in the
Sudetenland was covered by Farben’s Count Five, conspiracy.  The prose-
cutors’ theory was that, although the acts of plunder were prewar and
therefore not otherwise within the tribunal’s jurisdiction, they occurred
in territories that had been aggressively annexed by Germany and the
facilities themselves had been plundered as part of mobilization for the
war that by then was clearly planned.  On that ground, they hoped to get
two prewar acts, similar to Flick’s prewar aryanizations, admitted as part
of the conspiracy count.  The court declined to rule at that time, but did
signal its skepticism.438  Meanwhile, from first to last, defense counsel
were vigilant in excluding any evidence of their clients agreeing to or
planning for crimes against humanity or war crimes—even if it related to
a permissible charge of conspiracy to commit crimes against peace—and
hostile to any mention of conspiracy at all.439

Worse was soon to follow for the prosecutors.  After the July 9 deci-
sions, prosecutors brought Farben-style conspiracy charges in new cases
where conspiracy could be bundled together with a charge of crimes
against peace.  By early 1948, there were four ongoing Nuremberg cases
with conspiracy charges, all using the theory of the Farben indictment.
One by one, each court rejected the conspiracy charge,440 leading to the
widespread impression ever since that Nuremberg rejected or sharply re-
stricted even this last form of conspiracy.  Yet the courts never rejected
Farben-style conspiracy on legal grounds.  No court ruled that conspiracy
to commit crimes against peace was not an international crime in toto or
not a crime within the jurisdiction of a Control Council No. 10 court.  On
the contrary, three courts expressly declined to take issue with the IMT
ruling or challenge in any way that conspiracy to commit crimes against
peace could be a valid charge if backed by sufficient evidence.441  One of

437. See Ruling of the Tribunal in the Farben Case, 15 T.W.C., supra note 7, at 237, R
237–38 (1948) (leaving open possibility that evidence of war crimes and crimes against
humanity “may, if it has probative value, be considered with respect to the alleged
conspiracy or common plan to commit crimes against peace”).

438. Id. (saying that evidence “may” be considered, but that the Tribunal “may or may
not” consider prewar acts in its final judgment).

439. See, e.g., Arraignment, United States v. Krauch, 7 T.W.C., supra note 7, at 81, R
84–86 (1947) (statement of Conrad Boettcher, counsel for defendant Krauch) (urging
that Farben-style conspiracy charge was insufficiently clear in light of IMT and July 9
rulings); Closing Statement for All Defendants on Fundamental Issues of Law, Krauch, 8
T.W.C., supra note 7, at 875, 910 (1948) (urging the illegitimacy of all conspiracy liability). R

440. United States v. Weizsaecker, 14 T.W.C., supra note 7, at 314, 435–36 (1949) R
(entering acquittal on Count Two conspiracy); United States v. Leeb, 11 T.W.C., supra
note 7, at 462, 482–83 (1948) (striking Count Four conspiracy); Krauch, 8 T.W.C., supra R
note 7, at 1081, 1127–28 (striking conspiracy count); United States v. Krupp, 9 T.W.C., R
supra note 7, at 390, 391 (1948) (granting motion to dismiss conspiracy count). R

441. Leeb, 11 T.W.C., supra note 7, at 483 (expressing “no opinion as to whether in all R
cases and under all factual developments the charge of conspiracy should be
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the three reasoned that, given the breadth of Article II(2) of Control
Council No. 10, conspiratorial acts were probably already directly culpa-
ble and a conspiracy count added nothing.442  Three courts ruled simply
on the facts, concluding there was insufficient evidence connecting their
defendants with a conspiracy.443  The fourth court ruled that since the
industrialist defendants were not, in its view, guilty of crimes against
peace, by implication they were also not guilty of a conspiracy to commit
crimes against peace.444

All this was unlikely to console prosecutors, and the clear implication
was that courts were skeptical of even Farben-style conspiracy, especially
given the hostility of the Farben court majority, excepting Hebert, to every
other aspect of the prosecution’s case.445  But no court rejected the doc-
trine of conspiracy on the merits.  Quite the contrary:  Each Nuremberg
court that rejected conspiracy explained that it was doing so either be-
cause of the specific jurisdictional language of Control Council Law No.
10 or because the prosecution had introduced no evidence beyond that
which supported the predicate charge of crimes against peace, and every
tribunal that gave an explanation explicitly said that it did not intend by
its ruling to express a view about the international criminality of
conspiracy.

The argument that Control Council Law No. 10 was by its terms al-
ready so broad that it included conspiracy guilt—an argument that one

disregarded”); Krauch, 8 T.W.C., supra note 7, at 1128 (concluding “none of the R
defendants participated in the initiation or waging of a war or wars of aggression or
invasion of other countries,” which was dispositive on charge of conspiracy to commit
aggressive war); Krupp, 9 T.W.C., supra note 7, at 393 (“We do not hold that industrialists, R
as such, could not under any circumstances be found guilty upon [conspiracy] charges.”).

442. Leeb, 11 T.W.C., supra note 7, at 482–83 (“It is difficult to see . . . how a R
conspiracy charge can be of the slightest aid to the prosecution.  If the defendants
committed the acts charged in this conspiracy count, they are guilty of crimes charged
under [other counts].”).

443. Weizsaecker, 14 T.W.C., supra note 7, at 435–36 (noting “no evidence . . . R
[defendant] had knowledge of or took any part in the plans, initiating, or waging of
aggressive war”); Leeb, 11 T.W.C., supra note 7, at 483 (striking conspiracy count “under R
the facts” presented in the case); Krupp, 9 T.W.C., supra note 7, at 390 (holding evidence R
insufficient to meet “requirements for a finding of the defendants guilty” on conspiracy
count); see also Krauch, 8 T.W.C., supra note 7, at 1211, 1214 (Hebert, J., concurring R
opinion on Counts One and Five) (judge who had privately contemplated arguing against
IMT formula ends up accepting it, discussed supra note 431). R

444. Krauch, 8 T.W.C., supra note 7, at 1128. R
445. See, e.g., Bower, supra note 55, at 358 (noting Farben court’s impatience with R

prosecution); Some of the Most Vulnerable Spots in the Farben Judgment (undated), Gantt
Papers, supra note 36, at box K (two-page notes to file written after judgment by a R
prosecutor, perhaps Paul Gantt, with insider gossip on page 2 about Judges Shake and
Morris’s hostility to the prosecution and Judge Hebert and Alternate Judge Merrell’s
disgust with the majority); Social Gayety in Reich, Washington Merry-Go-Round, Phi. Bull.,
Nov. 12, 1948, retyped and circulated in Nuremberg by Public Relations Office of Office of
Chief of Counsel, Taylor Papers, supra note 36, unarchived materials (describing R
socializing between Shake and German defense counsel, and between Morris’s wife and
defendant Schnitzler’s wife).
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court adopted,446 that prosecutors had occasionally made,447 and that de-
fense counsel loathed448—was never challenged, repudiated, or directly
used.  This fact suggests that conspiracy might still have theoretically got-
ten in the jurisdictional back door when it had been turned away at the
front.

Did nothing else remain from the 1946 arguments of Sprecher,
Pomerantz, Lyon, Drachsler, and their colleagues that conspiracy liability,
properly used, could be a major tool in reckoning with the massive culpa-
bility of German big business?  If ideas and theories are allowed recession-
als, one was provided by Judges Anderson and Wilkins in their July 1948
opinions concurring with the dismissal of aggression and conspiracy
charges against Krupp.  Judge Anderson was not sympathetic to the the-
ory of aggressive war.  But both judges had seen a great deal of evidence
about the Krupp family firm and its machinations, both before the Nazi
period and throughout the 1930s.  Anderson discussed at length the pos-
sibility that there had been two separate conspiracies to commit crimes
against peace—a Nazi conspiracy and a Krupp conspiracy—that merged
at some point in the mid-1930s, and queried whether members of the
second, private conspiracy could be liable.449

Anderson quickly pulled back from the legal precipice to which the
evidence had led him.  It would be “a radical departure” to imagine that
there were two culpable conspiracies or that international law would per-
mit the punishment of a private Krupp conspiracy or its members and
adherents.450  Judge Wilkins, for his part, placed less emphasis on private
conspiracy liability, and looked instead to the culpability of Gustav Krupp,
whose case had been dismissed in 1945 and who still lingered on, de-
crepit.  For Wilkins, the evidence of meetings, funding, and illegal rearm-
ament was devastating.  Had Gustav, who led the firm until 1943, been in
the dock instead of his son Alfried, Judge Wilkins strongly implied that he
would have ruled differently on crimes against peace and conspiracy.451

But in 1948 it was too late for a trial of Gustav and for conspiracy theory
or prewar funding evidence—the sort of things that Pomerantz et al. had
championed.  By the time of the Krupp opinions, Pomerantz and

446. Leeb, 11 T.W.C., supra note 7, at 482–83. R
447. See July 9 Transcript, supra note 412, at 1092–93, 1095 (showing Taylor making R

this argument).
448. One lawyer called broad Article II.2 liability “this bastard of international law.”

Closing Argument for Defendant Paul Pleiger, Weizsaecker, 14 T.W.C., supra note 7, at 177. R
449. The IMT had allowed that one might conceive of the Nazi regime and its foreign

policy as one or a series of conspiracies, supra note 420, and the Tokyo tribunal weighed R
whether Japanese foreign and military policy was one, two, or even five conspiracies, but all
these were ways of conceptualizing culpable government plans, not those of a private
individual or firm.

450. United States v. Krupp, 9 T.W.C., supra note 7, at 421 (1946) (Anderson, J., R
concurring).

451. Id. at 457–66 (Wilkins, J., concurring) (noting that Gustav Krupp did “dominate
and control the affairs of the Krupp concern in their many ramifications until after the
outbreak of the war”).
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Drachsler were both long gone from Nuremberg.452  Aside from this
echo, all traces of their proposals seem to have vanished; no one had
memory of them.  Buried in the National Archives is a note by the last
head of the vestigial war crimes unit in the Pentagon.  The year was 1955,
and the FBI was once again investigating the left-leaning Pomerantz.  The
unit chief expressed hazy recollection of the name, but denied that
Pomerantz had ever been to Nuremberg.453

IV. ATTEMPTING TO SALVAGE TRIALS FOR BUSINESS PERPETRATORS

A. Initiating the Last Nuremberg Prosecutions (Autumn 1947)

In late summer 1947, with ten trials at Nuremberg completed, under-
way, or about to begin, the Pentagon and OMGUS determined that it
would be impossible for Telford Taylor to proceed with the six additional
cases that had been previously approved in June.454  Where this decision
originated and what its reasons were will probably never be known:  The
result was likely the product of budgetary concerns, Cold War politics, the
trial fatigue that seemed to affect every prosecuting authority across
Europe, German resistance, General Clay’s views on punctuality and on
finishing the penal stage in German political reconstruction, the cost and
length of the ongoing trials, or even the Pentagon’s oft-stated difficulty in
finding qualified judges.  However prosaic the last factor, it was no pre-
text, as Pentagon recruiters and prosecutors knew well.455

Cutting back the number of trials would mean sacrificing strong
cases.  All along the program had been directed at leading figures of the
German regime or major perpetrators.  As prosecutors saw it, most of the
persons still under consideration for trial fit those descriptions.  For a
year already, cases had been closed and potential defendants released
based on the discovery of additional evidence and prosecutorial triage:
The 5,000 persons identified in the earliest lists in August 1946 had been
reduced by May 1947 to 570 defendants, possible defendants, or witnesses

452. Drachsler appears to have left Nuremberg around April 1947.  One of the many
personnel lists from those weeks mentions that Drachsler’s period of authorized duty was
about to expire.  Memorandum from D.A. Sprecher to William Raugust, Personnel
Leaving the Economics Cases and Personnel Needs (Mar. 26, 1947), Gantt Papers, supra
note 36, at box HH.  That is not conclusive, since authorizations were routinely extended R
or renewed, but he recalled in his oral history given in the 1980s that he had been in
Nuremberg approximately one year starting spring 1946.  See supra note 217. R

453. E.F. Lyons, Memorandum for Record (Apr. 21, 1955), NARA, supra note 81, at R
153/18/89-2(Bk. 6) (recording FBI inquiry into Pomerantz’s file resulting in response that
“records fail to indicate that Mr. Pomeranz [sic] was ever employed at Nuremberg”).

454. This and the next two paragraphs are based on Taylor, Final Report, supra note
9, at 80–83; Memorandum from Telford Taylor to Clay, Program of War Crimes Trials To R
Be Brought by the Office of Chief of Counsel Before the Military Tribunals (Sept. 4, 1947),
Taylor Papers, supra note 36, unarchived materials. R

455. Telegram from Clay to Pentagon (Sept. 8, 1947), NARA, supra note 81, at 153/ R
1/84-1(III); Telegram from Secretary of the Army Kenneth Royall to General Clay (Sept.
12, 1947), NARA, supra note 81, at 153/1/84-1(III) [hereinafter Royall Telegram]. R
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liable to flee.456  Those still in custody, senior men and women (in all,
two women would be charged at Nuremberg),457 were almost uniformly
guilty.  In addition to the persons held at Nuremberg or released on in-
formal parole or house arrest status nearby, there were also a few thou-
sand suspects detained at Dachau and other facilities by U.S. military au-
thorities.  Thus, even assuming no new arrests or extraditions,
prosecutors assumed they had hundreds of major perpetrators in Nurem-
berg or elsewhere readily available to stand trial, and would at least be
able to pick seventy to eighty to prosecute.  Suddenly, in the summer of
1947, the chance of trying any of them was in jeopardy.

Perhaps foreseeing this possibility already by early summer, Taylor
had asked Rawlings Ragland, a staffer and trusted friend from New Deal
days, to scrutinize the case against Dresdner Bank.  Ragland’s thorough
memorandum from mid-August was backed up by full documentation
prepared by Walter Rockler, a young prosecutor fluent not in German
but in Japanese.458  Ragland concluded that the bank and its surviving
leaders were guilty, especially Karl Rasche and Emil Meyer, chairman Carl
Goetz having committed suicide at war’s end, but that the case would be
unlikely to be ready in the near future.459  On the basis of this and similar
case reviews, Taylor went back to persuade his superiors to allow more
trials or the addition of defendants to trials for which prosecutors were
already preparing.  However many trials might still be allowed—Taylor
sought four; his superiors offered two—it seems that Taylor proposed
that in exchange for merging defendants and eliminating entire trials,
Clay would adhere to his December 31 deadline for starting all cases but
would extend the mid-1948 completion deadline.  Clay granted permis-
sion, allowing Taylor to start two more trials with the promise of sufficient
time and political support.460  What politics lay behind this negotiated
agreement may never be known:  No fewer than three congressional dele-
gations on European inspection tours visited Nuremberg in September,
and their members ranged from critics of Nuremberg and budget hawks
to warm supporters.461  But it is inconceivable that none of the members
had an opinion which he withheld from General Clay.

456. Taylor, Final Report, supra note 9, at 54–55, 80–83. R
457. Id. at 165 n.101, 178 n.138.
458. Rockler was taught Japanese because the Army intended to send him to try war

crimes cases in the Pacific.  He shared the details of his linguistic skills in a conversation
with this author.

459. Memorandum from Rawlings Ragland to Telford Taylor, The Dresdner Bank Case
(Aug. 15, 1947), Gantt Papers, supra note 36, at box F; W.J. Rockler and E. Kun to R
Rawlings Ragland, History, Organization of the Dresdner Bank (Aug. 20, 1947), Gantt
Papers, supra note 36, at box F; Memorandum from Walter Rockler to Rawlings Ragland, R
Legal and Factual Possibility of an Aggressive War Count Against Dresdner Bank (June 21,
1947), Gantt Papers, supra note 36, at box A; see also Taylor, Final Report, supra note 9, at R
81.

460. Taylor, Final Report, supra note 9, at 80–83. R
461. The visits, on Sept. 17–18 and 22–23, were by the Joint House Armed Services

and Appropriations Committees, and Subcommittee B of the Herter Committee.  The
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That was not the end of the issue, however, for Nuremberg func-
tioned like any office setting:  Staff responded to proposed personnel or
program contractions by writing justificatory memoranda.  September
saw a flurry of in-house memos urging that HGW and Dresdner Bank be
retained as separate cases.462  Presumably, lawyers and investigators in
other divisions likewise wrote similar memos urging that their cases also
be retained.  Taylor had already reached a provisional decision, but se-
nior staff returned with new evidence that they hoped would win a re-
prieve for their cases.463  Taylor had his own private wish for a High Com-
mand case, and a quiet hope that he would be allowed an additional case
when the Pentagon saw the desirability of prosecuting Wehrmacht and SS
leaders for atrocities against captured GIs.464

Even Taylor’s decision to frame the two remaining trials around gov-
ernment ministers and the military High Command delayed rather than
settled the issue.  On the military side, Taylor dearly wanted to have a trial
of commanders from the highest levels of the Wehrmacht, the military
leadership being the area he had worked on in wartime intelligence at
Bletchley Park and had led at the first Nuremberg trial.  But pursuant to
Control Council Law No. 10, he had “traded” some of the senior cap-
tured field marshals to the British in exchange for defendants and evi-
dence in the Medical case, and now the British gave every inclination of
wanting neither to try them in front of British judges, try them in a joint,
binational trial alongside Taylor’s military defendants, nor return them
for Taylor to try in front of American judges.  More disappointing yet,
Clay forbade Taylor from seeking the return of the field marshals and
told Taylor that he, Clay, wanted the British to keep the prisoners in the
hope that they would come around and try them, a directive to which
Taylor, helpless to do anything else, responded by keeping in close touch
with his British friends.465  In practice, Taylor had chosen a High

records of their visits can be found in photographs in NARA, supra note 81, at 238/OMT- R
PJ-V5 and 14–17.

462. See, e.g., Anon., Memorandum Concerning Records in Connection with the
Hermann Goering Works (Sept. 11, 1947); Memorandum from M.L. Casman to R.M.W.
Kempner, Hermann Goering Works Case (Sept. 10, 1947), Memorandum from M.L.
Casman to R.M.W. Kempner, HGW Records and Trip to Salzgitter Area (Sept. 11, 1947);
Memorandum from Frank A. Esterkin to Casman, Connection Between Hermann Goering
Works, Dresdner Bank and Krupp (Sept. 10, 1947), all in Gantt Papers, supra note 36, at R
box L.

463. Memorandum from Rawlings Ragland to Telford Taylor (Sept. 27, 1947), Gantt
Papers, supra note 36, at box F (notifying Taylor of discovery of papers of Dresdner’s Emil R
Meyer).

464. Royall Telegram, supra note 455 (suggesting that Taylor be allowed to prosecute R
additional military cases if he has good evidence); Telegram from Telford Taylor to War
Crimes Branch (Oct. 13, 1947), NARA, supra note 81, at 153/1/84-1(III) (conceding R
HGW and Dresdner trials, but urging that High Command case must remain priority for
American policy).

465. Donald Bloxham, Genocide on Trial:  War Crimes Trials and the Formation of
Holocaust History and Memory 41–47 (2001) [hereinafter Bloxham, Genocide on Trial];
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Command case even though he had no idea if the star defendants would
be available and a ministries case in which many on his staff were still
jostling for inclusion of “their” preferred defendants, only some of whom
could come from the economic side.

Two figures already earmarked for the Ministries case were to be ac-
cused of economic crimes:  Puhl from the Reichsbank, and Keppler, the
Foreign Office economic planner whom Sprecher had included in his
draft indictment fifteen months earlier.  Now, seeking to salvage the year
of preparation against the Dresdner Bank and Hermann Goering Works,
Taylor squeezed four new defendants in as well:  Rasche, from the
Dresdner Bank; and Pleiger, Kehrl, and Koerner from the Hermann
Goering Works.  When added to the Krupp and Farben cases, it meant that
near the end of 1947, there were three ongoing cases at Nuremberg re-
lated to economic and business offenses, the Flick court having adjourned
to consider its judgment.

B. The Scorecard for Businessmen at Nuremberg:  Individuals and Theories
(Dec.–Apr. 1949)

The aim here has not been to examine those four industrialist trials,
or any of the other cases heard at Nuremberg between November 1946
and April 1949.  The mixed record of these twelve trials and the way wide-
spread but quiet release and clemency programs undercut almost all
sentences imposed on those convicted have been told elsewhere.466  In-
stead, the aim here simply has been to review that part of Nuremberg that
relates to the legal theories of business liability.

On balance, the results for business defendants were mild, some-
times shockingly so.467  In Flick, the court was astonishingly sympathetic
to the defendants’ claim of duress that they had used slave labor because,
in a dictatorship, they had been terrified not to do so.  It acquitted three
of six defendants of all charges.  How much this result was due to Cold
War pressures or to the undoubted skill of the defense counsel—such as
Dix and especially Otto Kranzbühler—or to judicial empathy to German
magnates, a factor not present in the trials of SS men, must await another
day.468  Part of the blame must also have been due to judicial clueless-
ness, for while the judges accepted every defense claim of duress without

Taylor, Final Report, supra note 9, at 77–78, 82–83 (summarizing British communication R
with Taylor); Telegram from Telford Taylor to War Crimes Branch, Pentagon (Oct. 13,
1947), NARA, supra note 81, at 153/1/84-1(III) (lengthy discussion of high command trial R
issues).

466. Ferencz, Less than Slaves, supra note 312, at 72–75 (discussing twelve R
Nuremberg trials); Maguire, supra note 366, at 145–201  (same); Taylor, Final Report, R
supra note 9, at 93–100 (same). R

467. Except where otherwise cited, the details and characterizations in this and the
next paragraph are based on Taylor, Final Report, supra note 9, at 187–89, 196–200. R

468. See Taylor, Anatomy, supra note 27, at 132, 228, 266, 322, 475, 483, 484 (praising R
Kranzbühler at IMT, especially his effective defense of Admiral Doenitz); Taylor, Final
Report, supra note 9, at 186 (praising quality of Flick counsel). R
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any evidence, they seem to have disbelieved or discounted much of the
prosecution’s evidence of slave labor.  At one point, Presiding Judge
Charles Sears, formerly of the New York Court of Appeals and a jurist not
known for his humor from the bench, interrupted a French witness who
was describing the privations he endured while in slave labor for a Flick
firm and asked:  “You had a small glass of wine at the evening meal,
didn’t you?  Did you have a little wine with the evening meal?”469  Judges
Morris and Shake of the Farben case were often comparably dismissive of
survivors’ evidence.470

In both Flick and Farben, the tribunals were heavily influenced by de-
fendants’ claims that they had been coerced, living in duress in the Nazi
dictatorship.  While this issue is beyond the scope of this Essay, it suffices
to say that although prosecutors saw the argument coming, were aware of
the receptivity of the benches, and tried to plead their case in written
briefs and oral arguments,471 the prosecutors roundly lost in both cases
despite the fact that they were almost assuredly right on the merits.
There is a lively historical literature today about what room for dissent or
moral maneuver there was, if any, for ordinary bureaucrats and business-
men in the Third Reich.  Most of the evidence indicates that German
elites tended to focus on achieving personal and professional success
within the atmosphere created by the Nazi regime, and that few openly
questioned the morality of that regime’s policies.472  But there was never
evidence that major industrialists would be thrown in concentration
camps for refusing to jostle for additional looted property or allotments

469. Testimony of Fernand Travers, Official Transcript at 684 (Apr. 30, 1947), United
States v. Flick, 6 T.W.C., supra note 7, at 1 (1947).  I thank Kim Christian Priemel for this R
reference, and for sharing his ideas in general about the case.  Regarding Sears, it is usually
not his courtroom demeanor that historians have attacked but his judicial neutrality in
high-stakes matters.  See Stanley I. Kutler, The American Inquisition 135–42 (1982)
(describing Sears’s friendship with Robert Jackson and arguable conflicts of interest in his
involvement in attempts to deport trade union leader Harry Bridges for being a
Communist).  I thank Professor Robert Cherny for drawing my attention to the Sears
connection.

470. Regarding Morris and Shake, see supra note 445. R

471. See, e.g., Thomas Ervin et al., Brief of the Prosecution of Defense Claims of
Coercion (Nov. 29, 1947), Gantt Papers, supra note 36, at box B; Closing Statement for the R
Prosecution, Flick, 6 T.W.C., supra note 7, at 971, 1037–41; Closing Statement for the R
Prosecution, United States v. Krauch, 8 T.W.C., supra note 7, at 988, 1044–52 (1948). R

472. Hayes, Industry and Ideology, supra note 32, at xvi; see also id. at xi, 365–67 R
(arguing Farben’s leaders “shut off their consciences” for the sake of “professional
success”); James, Dictatorship, supra note 33, at 277, 351–54 (discussing bankers’ role in R
Germany’s “moral catastrophe”); Mierzejewski, supra note 33, at 124–26 (noting R
“knowledge of killing operations was widespread” among Reichsbahn employees, but few
reacted due to combination of fear and apathy); Steinberg, supra note 32, at 73–75 R
(examining “moral shortsightedness” of directors of Dresdner Bank); supra note 33 and R
accompanying text (discussing Germany’s Nazi-era business culture).
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of slave laborers.473  Knowing this, the Flick and Farben defendants also
framed their duress defense in terms of an allegedly reasonable, albeit
mistaken, fear that they would be punished.  However baseless, this claim
largely succeeded.

One of the few defense arguments the court did not accept was
Flick’s claim that he had trafficked in Jewish property prior to the war in
order to protect the victims from worse.474  Ultimately the point became
moot since, as Lyon feared, the court held that prewar aryanization was
outside its jurisdiction.  In Farben, the court acquitted the defendants on
the charges of aggressive war without even addressing what the prosecu-
tion felt was overwhelming evidence.475  The court viewed evidence of
defendants’ knowledge of atrocities with such skepticism, and their du-
ress defense with such credulity, that only the five defendants who had
personally spent time at the Farben plant at Auschwitz were convicted of
slave labor.  Ten of twenty-three defendants were acquitted, and six were
sentenced to terms between eighteen months and three years, less time
served.  Other cases were slightly more productive, but not much.  The
Krupp court similarly rejected the charges of aggression and conspiracy to
commit aggression, with concurring language suggesting that private par-
ties, even magnates like Krupp, might as a matter of law be incapable of
guilt for a state-related crime like aggression;476 yet it convicted defend-
ants of slave labor and gave sentences at least remotely commensurate
with the gravity of the offenses.

One senior prosecutor reported a meeting with General Clay, the
military governor, who “expressed consternation about the acquittal of
the various industrialists.  He stated that it would have been better not to
bring them to trial than to have them acquitted.  Clay generally was very
much interested in the industrialist trial . . . .”477  In Rastatt, in the French
zone, Charles Gerthoffer, having observed the Nuremberg proceedings
and shared evidence with the Americans, was able to obtain convictions
under Control Council Law No. 10 against iron king Hermann Roechling
and a few members of his inner circle, including one for aggressive

473. Fritz Thyssen was perhaps the best known example of a German industrialist who
had broken with Hitler.  Taylor, Final Report, supra note 9, at 83; Tooze, supra note 34, at R
320.

474. Closing Statement for Defendant Flick, Flick, 6 T.W.C., supra note 7, at 1139–45. R

475. This and the remaining summaries in this paragraph largely follow Taylor, Final
Report, supra note 9, at 191–92 (Krupp); id. at 196–201 (Farben). R

476. United States v. Krupp, 9 T.W.C., supra note 7, at 401, 450–51 (1948) (Anderson, R
P.J., concurring in the dismissal of charges of aggressive war and conspiracy) (ruling
against liability where “private citizens . . . participate to a substantial degree in the war
effort after the policymakers and leaders have plunged the nation into war” without having
had “voice or control in the conduct of the war or its initiation”).  But this option left
unclear whether all private citizens or entities were not liable, or whether a private party
that does have a voice or control can be guilty of aggression.

477. Memorandum for the Files (Nov. 9, 1948), Gantt Papers, supra note 36, at box F. R
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war.478  There is no evidence that the French prosecution considered ei-
ther entity or conspiracy theories.479  Neither was known to French law,
under which corporations were only made amenable to ordinary criminal
jurisdiction in 1992.480  But that was hardly dispositive, as many aspects of
postwar prosecutions were novel, and French authorities adopted an-
other Nuremberg innovation, crimes against peace, against lead defen-
dant Hermann Roechling, for which he was convicted.

So too with the Ministries court, which issued some of its longer
sentences to the three defendants from the Hermann Goering Works.
Even more than the sentences for industrialists—sentences for other
types of defendants were shorter—prosecutors were delighted with the
thorough findings and stern language of the majority opinion, with only
Judge Leon Powers in dissent reasoning along the lines of the Farben ma-
jority.  The huge majority opinion (over 550 printed pages, not counting
later memoranda rulings modifying the decision) seemed to offer some-
thing for everyone on the prosecution team.481

But even in the Ministries case, there was a warning sign against infer-
ring any new norm of business liability in the astonishing rulings acquit-
ting Karl Rasche of the Dresdner Bank.  Rasche was the only private
banker charged in the case, as defendant Emil Puhl worked for the state-
owned Reichsbank.482  Due to the nature of the business, there was un-
likely to be direct evidence that the bank employed slave labor, though
perhaps some slaves were used in clerical capacities and in rebuilding
bank facilities.483  But there was an amplitude of evidence that, with
Rasche among its leading figures, Dresdner had made loans and pay-
ments to and collected money from the SS knowing that the purpose was
to purchase “aryanized” property extorted all over Europe chiefly, but not
exclusively, from Jews, and to fund concentration camp factories.  In ad-
dition, given the intertwined structure of German big business, Dresdner
directors sat on the supervisory boards of industrial companies that traf-
ficked in slave labor and borrowed from Dresdner.

Despite this evidence, the court acquitted Rasche of almost every
count on the ground that lending money cannot be a crime under inter-

478. For evidence of Franco-American cooperation, see Taylor, Final Report, supra
note 9, at 7; supra note 351. R

479. The regular reports about the Roechling case sent to Nuremberg by the American
observer, Josif Marcu, make no mention of either theory.  Several of these reports are
contained in Gantt Papers, supra note 36, at box H. R

480. Leonard Orland & Charles Cachera, Corporate Crime and Punishment in
France:  Criminal Responsibility of Legal Entities (Personnes Morales) Under the New
French Criminal Code (Nouveau Code Pénal), 11 Conn. J. Int’l L. 111, 123–25 (1995).

481. Letter from Paul Gantt to Charles Lyon (Apr. 14, 1949), Gantt Papers, supra
note 36, at box K. R

482. Though Puhl was known to be on the board of at least one outside bank.  United
States v. Weizsaecker, 14 T.W.C., supra note 7, at 609 (1949). R

483. See James, Dictatorship, supra note 33, at 5 (same observation about Deutsche R
Bank).
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national law.  Worse than the acquittals on two counts484 was the reason-
ing that banks and bankers are mere cut-outs, ciphers who bundle money
from investors and pass it along to borrowers and are not responsible for
what the borrower does with the money.485  In fact, the court went even
farther in rejecting liability despite explicitly conceding that Rasche, like
any sensible banker, would have advised his borrowers, inspected their
books or facilities, and planned investments and business efficiencies,
and that his principal borrowers were SS entities that had been declared
criminal.  In one place, the court seems to have disregarded U.S. legal
tests about whether a business defendant has a stake in the outcome of a
criminal venture—formulae that tended to exculpate defendants and
had been tossed around by both sides in Nuremberg486—and found on
the facts that Dresdner was not a partner of its borrower, the SS, merely
because it lent money to finance the construction of slave labor factories.
Elsewhere, the court rejected factual inquiry in favor of a flat rule of im-
munity under which a banker has no legal duties and incurs no
liability.487

All of these points, however, were rendered academic.  The
Roechling aggressive war conviction was soon reversed and, in due
course, the defendant released.488  More generally in the American zone,
within a year of the last verdict in April 1949, the process of accelerated
release had begun, and by 1951 the last of the Krupp and HGW industri-
alists were free.  The other convicted industrialists—the leaders of Flick,
Farben, and Dresdner Bank—did not need to avail themselves of the con-
troversial Cold War clemencies; their sentences had been so short that
they were free in the ordinary course of business.489

As for the legal theories that had been proposed and debated in
1946, they played almost no role in any of the Nuremberg or Rastatt tri-
als, and none at all in Tokyo, where the first trial had already begun and
no later international program was undertaken.  In the trial programs
considered here—meaning, aside from the eight men convicted of Count
One at the IMT and the twenty-six men convicted of one or another of

484. Rasche was convicted of plunder and criminal membership in Czechoslovakia
and Holland and sentenced to seven years, less four years time served since his capture.
Weizsaecker, 14 T.W.C., supra note 7, at 784, 863, 868. R

485. Id. at 622, 854–55.
486. Direct Sales Co. v. United States, 319 U.S. 703 (1943), and United States v.

Falcone, 311 U.S. 205 (1940), are cited in Closing Statement for all Defendants on Charge
of Crimes against the Peace, United States v. Krauch, 8 T.W.C., supra note 7, at 952, 968 R
(1948); Krauch, 8 T.W.C., supra note 7, at 1081, 1127–28. R

487. Weizsaecker, 14 T.W.C., supra note 7, at 622. R
488. See The Roechling Case—Indictment, Judgment, and Judgment on Appeal, 14

T.W.C., supra note 7, at 1061, 1107, 1142 (1949) (reversing crimes against peace R
conviction).

489. The best discussion of the clemencies, along with specific dates of release for
each defendant, is in Thomas Alan Schwartz, Die Begnadigung Deutscher
Kriegsverbrecher:  John J. McCloy und die Häftlinge von Landsberg, 38 Vierteljahrshefte
für Zeitgeschichte 375, 412–13 (1990).
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the conspiracies at Tokyo—not a single person was convicted of conspir-
acy in an international tribunal.  But it is a mistake to say, as many do,
that Nuremberg rejected conspiracy liability tout court.490  The three rul-
ings following the July 9, 1947 hearing eliminated only conspiracy to com-
mit war crimes and crimes against humanity from the tribunal’s jurisdic-
tion, and for the most part it was judicial hostility toward charging
industrialists with crimes against peace, rather than opposition to conspir-
acy per se, that eliminated the ancillary charge of conspiracy to commit
crimes against peace.  By contrast, in the Ministries case, the most impor-
tant and complex case charging conspiracy to commit crimes against
peace, the court did not reject conspiracy as outside of international law
or Nuremberg jurisdiction.  Rather, it held merely that there had been
no additional evidence of conspiracy beyond that submitted to support
direct culpability for the completed act, the crime against peace, of which
at least some defendants were convicted.491

As for juridical persons, no corporations were charged, either at
Nuremburg or Tokyo.  Almost certainly the policy reason was not legal
traditionalism, because on multiple occasions OMGUS, either alone or
together with the Allies at the sovereign Control Council, did order the
dissolution or seizure of entire companies or the freezing or seizure of
their assets, including Farben and Krupp by name.492  That the orders
were underenforced and then allowed to lapse was a result of the practi-
cal pressure to rebuild Germany as well as Cold War politics—not legal
squeamishness.  All along the British leaned toward rebuilding their zone
by cleansing and then using German big business.493  And when United
States policy swung sharply against decartelization and decentralization
and toward British policy, especially as the two zones were allowed to fuse
economically into “Bizonia” in 1947, the possibility of corporate charges
in either zone evaporated.

Yet in a sense, one company was present in court as an entity, if only
indirectly:  Farben.  Unlike Krupp and Flick, whose lead defendants were
more important than their corporate vehicles and could be deemed
equivalent to their eponymous firms, with Farben the gulf between the
notorious firm and its large cast of gray managers and directors made it

490. See, e.g., Hamdan Transcript, supra note 425, at 14–25 (arguing Nuremberg R
rejected conspiracy liability and conspiracy is not violation of laws of war); see also Cassese,
Criminal Law, supra note 240, at 197 (“[G]enerally speaking, both the IMT at Nuremberg R
and the Military Tribunals sitting at Nuremberg took a restrictive view of conspiracy.”);
Werle, supra note 17, at 167. R

491. See Weizsaecker, 14 T.W.C., supra note 7, at 354, 435–46 (finding defendant guilty R
of crimes against peace but holding no evidence was offered to substantiate conviction of
any defendant for conspiracy).

492. See, e.g., Friedmann, supra note 72, at 149 (citing steps taken to implement the R
November 30, 1945 law vesting all assets of Farben in the Control Council); Wiesen, supra
note 32, at 47 (discussing Allied Control Council Law No. 52, effective Feb. 1, 1947, which R
seized and placed in trust the bank accounts of Germany’s major companies).

493. Holtfrerich, supra note 38, at 371, 389, 402, 408, 410. R
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inevitable that the firm itself was always being discussed in court and the
press.  Presumably defense counsel welcomed this state of affairs because
it permitted them to shift responsibility from their clients to others in the
firm or the entity itself, or to invoke the firm’s history of scientific and
pharmaceutical innovation; meanwhile, prosecutors needed to implicate
Farben because of the firm’s notoriety and the breadth of evidence availa-
ble against it.494  Toward this end, they drafted the indictment to read
differently from those in Krupp and Flick, charging the twenty-three de-
fendants individually and “acting through the instrumentality of Farben
and otherwise, with divers other persons,” a formulation to which the
court later added the word “collectively.”495

With Farben now a semi-official presence in the courtroom, the
bench allowed a lawyer for the company—an entity that was unindicted,
devoid of assets, and dissolved by Control Council Law No. 9—to give a
closing statement on its behalf.  Dr. Friedrich Silcher, formerly a Farben
in-house lawyer now assisting in the defense of August von Knieriem, rose
to speak for what “from a moral point of view is the invisible defen-
dant.”496  His curious speech began with a review of the prewar scientific
and medical wonders that had come from Farben’s labs and its three
Nobel laureates.  From there, Silcher argued that Farben did not merely
belong to the defendants or its shareholders or managers, but to “that
portion of human society which was qualified and prepared for it. . . .
Farben had become the enterprise per se.”497  He followed these adum-
brations with the claim that Farben was not only clean, but a victim, first
of the Nazis and now of the ordinarily capitalist United States that was
crushing a company that was mankind’s benefactor.  Perhaps this argu-
ment was too much for even the favorably inclined Farben bench, because
its decision downplayed the entire issue, briefly describing the entity’s
legal status as a way of organizing the defendants, rather than imputing
legal responsibility onto unindicted colleagues.498  In short, Farben was
brought into the courtroom as an entity, but that fact wrought little legal
consequence.

One dissenting Farben judge, in discussing the difficulties of as-
signing individual knowledge and intent, seemed to conclude that the

494. United States v. Krauch, 8 T.W.C., supra note 7, at 1081, 1108 (1948) (“While the R
Farben organization, as a corporation, is not charged under the indictment . . . it is the
theory of the prosecution that the defendants individually and collectively used the Farben
organization as an instrument by and through which they committed the crimes
enumerated in the indictment.”).

495. Indictment, Krauch, 7 T.W.C., supra note 7, at 10, 14, 39, 50, 59; Krauch, 8 R
T.W.C., supra note 7, at 1108 (using “collectively” to describe prosecution’s theory). R

496. Closing Statement for Farben as an Entity, Official Transcript at 15400 (June 9,
1948), Krauch, 7 T.W.C., supra note 7 at III.  Silcher’s professional background is discussed R
in Taylor, Final Report, supra note 9, at 319. R

497. Closing Statement for Farben as an Entity, Official Transcript at 15419 (June 9,
1948), Krauch, 7 T.W.C., supra note 7, at III. R

498. Krauch, 8 T.W.C., supra note 7, at 1085–88. R
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corporate entity was certainly guilty.499  But that was in dissent.  Had
Farben been charged as a corporate entity, the majority would almost
certainly have acquitted the company, as it did most of the individual
defendants.  By July 1948, it was far too late for prosecutors to take advan-
tage of Hebert’s sympathies.  The final American Nuremberg trial, the so-
called High Command case, had opened five months earlier, and there
would be no other opportunities.

C. Organizational and Business-Related Prosecutions Outside Nuremberg
(Autumn 1945–Spring 1949)

With the Nuremberg trials choosing not to use corporate theories
and preparing to close, corporate prosecutions would require another
jurisdiction to take the initiative.  In the end, none did, but there were
jurisdictions in this period that had developed theories permitting busi-
ness subject-matter and, at least notionally, the prosecution of culpable
German entities.  The first case was brought by British JAG prosecutors in
autumn of 1945 against officials and guards from the Bergen Belsen con-
centration camp, using a theory of “concerted action” or “joint action” or
agreement.500  American JAG prosecutors followed soon after with a se-
ries of legally similar camp cases against personnel from Dachau,
Buchenwald, Mauthausen, and other camps and subcamps alleging the
defendants’ “common design.”501  While the last of these were still being
prosecuted, Polish lawyers brought cases against Rudolf Hoess, comman-
dant of Auschwitz, and then against Nuremberg defendant Hans Frank’s
deputy, Joseph Buhler.502  On one level, the significance of these cases,
or at least the multi-defendant British and American camp cases, is that
they underscore the advantages of Bernays’s membership theory:  View-
ing camps as ongoing enterprises and the officials and guards as mem-

499. See id. at 1214 (Hebert, J., concurring on charges of crimes against peace) (“If a
single individual had combined the knowledge attributable to the corporate entity, and
had engaged in the course of action under the same circumstances as that attributable to
the corporate entity, it is extremely doubtful that a judgment of acquittal could properly be
entered.”).

500. Trial of Josef Kramer (The Belsen Trial), 2 L.R.T.W.C., supra note 30, at 1, R
108–09, 118, 120 (Brit. Mil. Ct. Luneberg, 1945); id. at 138–41 (ed.’s notes).

501. See Michael S. Bryant, Punishing the Excess:  Sadism, Bureaucratized Atrocity,
and the U.S. Army Concentration Camp Trials, 1945–1947, in Nazi Crimes and the Law,
supra note 331, at 63, 69 (discussing model of JAG charge sheets, and reliance on British R
JAG style in Belsen case); see also Letter from J.L. Harbaugh to Colonel Edward H. Young
(Jan. 3, 1948), NARA, supra note 81, at 153/2/84-1(I) (JAG Colonel discussing JAG R
method of prosecuting camp personnel based on theory that camp “operation was
criminal in its nature” and that all participants were presumed to know of its criminal
nature); Letter from Colonel C.E. Straight to Colonel Edward H. Young (Jan. 9, 1948),
NARA, supra note 81, at 153/2/84-1(I) (discussing concentration camp trials and noting R
similarities between American and British military trials).

502. Trial of Joseph Buhler, 14 L.R.T.W.C., supra note 30, at 23 (Sup. Nat’l Trib. of R
Poland, 1948); id. at 40–48 (ed.’s notes); Trial of Rudolf Hoess, 7 L.R.T.W.C., supra note
30, at 11, 20 (Sup. Nat’l Trib. of Poland, 1947); id. at 20–24 (ed.’s notes). R
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bers or coparticipants allowed courts to try Nazis for participating in
atrocities even where the proof needed for an ordinary murder convic-
tion was unavailable.  For present purposes, however, the crucial feature
is that JAG and Polish courts designated the relevant camps, and in
Buhler’s case the occupation administrative apparatus, as criminal organi-
zations, imputing a kind of corporate status in the way that modern
American courts impute enterprise status under RICO.  In short, these
camp cases and Buhler suggest another theory available in 1948 for trying
executives and directors from German big business and perhaps the enti-
ties themselves.

What was that theory, and was it considered?  Unless a document to
the contrary is found, the answer to the latter question almost certainly
must be no.  This is not because any official rejected the notion of entity
liability; most likely the idea fell through the cracks, unexamined.  The
Poles had a criminal enterprise theory, but were unlikely to have had the
opportunity to use it to try an economic entity.  The difficulty was not
merely that Western lawyers were unlikely to allow Poland to take the lead
on innovative corporate prosecutions.503  The problem was that the tar-
get corporations had neither assets nor personnel in Poland or elsewhere
in the East.  Whatever German corporate assets had been left behind in
Poland or the Polish-administered portions of Germany likely had already
been nationalized.  A German company’s staff, from clerical to directo-
rial, would have desperately fled, and by 1948 extraditions from the West
were almost impossible.  Nor were American JAG lawyers any more likely
to have an economic trial.  To be sure, they had a serviceable enterprise
legal theory but, by default if not design, they had left economic perpetra-
tors to be tried at Nuremberg.  More practically, the JAG had been in-
structed to complete its prosecutions by the end of December 1947, and
having more or less done so, they had no interest in reopening the
program.

This left the British, whose military tribunals also had an enterprise
theory that might suffice to address corporate entities.  Two years earlier
in March 1946, a British military tribunal sitting in Hamburg had tried
the proprietor and two employees of a small company that handled the
supply of gas for the SS to use at Auschwitz.504  Also, unlike the
Americans, the British program was still nominally—reluctantly might be
more accurate—open in summer 1948, as they debated whether to

503. It is difficult to imagine that the Poles would have had the patience to listen to a
lawyerly explanation for why the Big Four allies could designate criminal organizations but
they, who had suffered so grievously, could not. However, they appear to have modified
their understanding of criminal organizations to bring them into line with the IMT
designation. Hoess, 7 L.R.T.W.C., supra note 30, at 19 (ed.’s notes). R

504. Trial of Bruno Tesch (The Zyklon B Case), 1 L.R.T.W.C., supra note 30, at 93 R
(Brit. Mil. Ct., Hamburg 1946).  This case, which has received perhaps more legal
attention than its slender shoulders can bear, is discussed infra notes 543–546 and R
accompanying text, and is criticized for its highly anachronistic view of the Holocaust in
Bloxham, Genocide on Trial, supra note 465, at 75–76. R
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charge Field Marshal Manstein, his two fellow field marshals and one gen-
eral officer being allowed out of the case on grounds of ill-health.505

Thus, British authorities had criminal law theory, precedent in the eco-
nomic area, and authority under the Royal Warrant to try either
Schroeder or his J.H. Stein bank.  What they lacked was the slightest incli-
nation to try economic figures, as Lord Wright had already made clear to
Taylor.

The lack of interest in organizational guilt in these months is also
illustrated by the negotiations over the Genocide Convention.  During
the drafting process, the Soviets had offered a provision to criminalize
organizations that committed or incited genocide.  The provision was de-
leted, perhaps because drafters saw that other provisions—conspiracy, in-
citement, and aiding and abetting—would suffice, perhaps because the
West was leery of Soviet proposals to punish organizations, or perhaps
also because organizational and membership trials had proven by then to
be a non-starter in Germany.506

If trials against corporations and entities were essentially dead, what
about trials of individual business perpetrators?  The United States and
France wrapped up their Control Council Law No. 10 programs as they
had intended.  Taylor’s Special Projects Division funneled painstakingly
gathered information to jurisdictions that might want to prosecute.
Headed first by Benjamin Ferencz and Norma Ervin, who had worked
with Taylor in wartime intelligence, then James Heath and Paul Gantt, an
émigré lawyer who had been with the Interior Department when he
signed up for Nuremberg, the unit prepared and transferred some 300
cases to other jurisdictions, including dozens involving industrialists and
businessmen.  Other jurisdictions, however, showed little interest.507

Gantt loyally prepared evidence for the trial in the British zone of Nazi
tobacco lord Phillip Reemtsma, who had sat on government committees
with Flick, Farben’s Schmitz, and Blessing, among others.  Reemtsma was
in due course exonerated by the denazification court, though he was con-
victed of bribery and sentenced to a money fine or ten months detention.
Gantt also shared evidence about Schroeder, and when the banker’s
“scandalous decision” was reversed on appeal, he scoured Nuremberg for
material from Flick to send to the British zone.508

505. For British reluctance to try Manstein and the negotiations leading up to the
case, see Bloxham, Genocide on Trial, supra note 465, at 41–47; Taylor, Final Report, R
supra note 9, at 80, 82. R

506. See Robinson, Convention, supra note 305, at 21 (discussing Soviet proposal of R
organizational guilt).

507. See Lang, History, supra note 125 (identifying leaders of Special Projects R
Division, noting that 300 cases had been transferred to other jurisdictions, and estimating
that only fifteen percent of those cases had been adjudicated).

508. See Bower, supra note 55, at 17, 19 (recounting Reemtsma’s involvement on R
Nazi government committees); Memorandum from Paul Gantt to Dyol (Aug. 2, 1948),
Gantt Papers, supra note 36, at box E (discussing evidence collection for Reemtsma R
prosecution); Memorandum from Paul Gantt to Herman Lang, Subject:  Kurt von
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Those cases were only two of dozens in the records of the Special
Projects Division, and for every German case that ended in an acquittal,
reversal, or light sentence against an industrialist, there were hundreds
not brought at all.  Kempner, one of Gantt’s bosses at Nuremberg, later
recalled having given German prosecutors hundreds of fully documented
cases against extraordinarily guilty men.  “Asked what the Germans did
once they were given those files, Kempner replied:  ‘They put them in
good order, in their filing cabinets.’”509  The Germans prosecuted some
of their perpetrators, but these were overwhelmingly low-level “trigger
pullers” from the military, police, and security services, and the acquittal
rate was high.  Of the German prosecutions, most were for petty acts or
for war-related offenses unrelated to the atrocities.  Even when the defen-
dant was someone accused of a significant act against ethnic or religious
victims, often the charge was for a lesser degree or an accessory of-
fense.510  For public consumption, Clay tried to put the best face on
things, writing that it might be too soon to judge the denazification pro-
gram.511  His actions suggested otherwise:

Clay so distrusted the postwar German authorities that in
December 1948 he ordered the release of thirty Germans in-
volved in sending Russian POWs to extermination camps, rather
than hand them over for an eventual trial in a German court.
He feared that the result would be embarrassing for the
Allies.512

Modern-day scholars have sometimes assigned significance to these
cases because they support recent doctrinal developments in The Hague
or the principle of accountability in general.513  But this is simply revi-
sionist lawyers’ history; at the time, contemporaries knew that the effort
was trivial, or worse, a cynical joke.  By the end of the decade, West
Germany was free of Allied legal supervision, loose as it had been; had
ended the hated denazification courts; and had renounced jurisdiction
over “crimes against humanity” that had been bequeathed to or imposed
upon them by Control Council No. 10.

Schroeder (Mar. 24, 1948), Gantt Papers, supra note 36, at box J (calling Schroeder R
decision “scandalous”).

509. Bower, supra note 55, at 386–87. R
510. These familiar conclusions are a running theme in many of the essays in Nazi

Crimes and the Law, supra note 331, particularly essays by Friedlander, Bryant, Perels, de R
Mildt, Stoltzfus, and Garscha; see also Bower, supra note 55, at 295–96, 386–87. R

511. Clay, Decision in Germany, supra note 71, at 259. R
512. Bower, supra note 55, at 387 (footnote omitted). R
513. See, e.g., Antonio Cassese, Crimes Against Humanity, in 1 The Rome Statute of

the International Criminal Court, supra note 17, at 353, 357–59 (describing “significant” R
decisions on crimes against humanity delivered by German Supreme Court between 1948
and 1952).
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All that remained was German penal law, which saw no trials of busi-
ness entities,514 and almost no trials of industrialists or financiers.  There
also were no trials using ambitious theories aimed not at single episodes,
but rather at patterns of atrocities by major perpetrators or entities.  Over
time, German law in this area, and broader cultural understandings,
came to be shaped by the fundamental distinction between zealous or
sadistic killers, usually lower-class before the war and lower-ranked during
it, and bureaucrats, “desk killers” whose guilt was deemed entirely natu-
ral.515  It followed that the sort of businessmen who should have been the
subject of criminal proceedings were soon back running their firms and
factories and pressuring the Allies for the release of the last Nuremberg
prisoners.516  A few industrialists had briefly been the subject of inquiry
by denazification panels, but in the case of Schnitzler and Ter Meer from
Farben, their short prison terms served them well:  By the time they were
released by the Americans, German denazification courts were closed.517

D. The Politics of Accountability and Memory for Businessmen

In retrospect, impunity for industrialists occurred because behind
the scenes, starting in mid-1947 and perhaps earlier, small groups of
German industrialists began to meet, circulate pamphlets, coordinate le-
gal strategy, raise funds, and pressure both the Allies and their own local
governments.  Sometimes they were joined by academic lawyers or practi-
tioners experienced with Nuremberg or other Allied programs.  For doc-
umentary support they could turn to the growing archive of economic
evidence that three lawyers with connections to both the Mannesmann
firm and Nuremberg had been compiling.518  And for public spokesmen,

514. Corporate criminal liability is not authorized by German law to this day, under
the principle known as societas delinquere non potest.  Thomas Weigend, Societas
Delinquere Non Potest?  A German Perspective, 6 J. Int’l Crim. Just. 927, 930 (2008).

515. See Bryant, supra note 501, at 79–85. R
516. For eyewitness recollections, see, e.g., Ferencz, Less than Slaves, supra note 312, R

at xviii (explaining that many “lesser” German firms that had used slave labor were not
prosecuted and that the war crimes trials dealt with only “small sampling” of those
culpable).  For historical accounts, see Norbert Frei, Adenauer’s Germany and the Nazi
Past 99 (Joel Golb trans., 2002) (discussing reluctance to try industrialists after World War
II); Manchester, supra note 363, at 667 (discussing release of industrialists from jail); R
Wiesen, supra note 32, at 53–56 (noting most detained industrialists were “successfully R
denazified” and released in a few months and that industrialists’ power remained
considerable after war).  For historical accounts of the actions of Deutsche Bank executives
during and after the war, see generally James, Nazi Economic War, supra note 32 R
(cataloguing Deutsche Bank’s role in aryanization); Steinberg, supra note 32 (discussing R
Deutsche Bank’s gold dealing during World War II).

517. Memorandum from Roger E. Reynolds [OMGUS] to Paul Gantt, Georg von
Schnitzler and Ter Meer (June 13, 1949), Gantt Papers, supra note 36, at box K. R

518. Wiesen, supra note 32, at 67–76.  Nuremberg censors learned of what appears to R
have been one such meeting in Hamburg on behalf of Flick as early as February 1947.  U.S.
Civil Censorship Submission, Civil Censorship Division, USFET, Discussions at Hamburg
About Economical Importance of the ‘Friedrich Flick’ Trial (Feb. 27, 1947), Gantt Papers,
supra note 36, at box GG. R
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they could count on certain nationalist churchmen, both Protestant and
Catholic, for the churches were the only German institutions which the
Allies deemed to be completely clean and which alone could convincingly
frame war crimes appeals in terms of mercy rather than legal
opposition.519

Like Charles Lyon, who six months earlier weighed alternative mod-
els for his Flick indictment, advocates for the industrialists modulated
their tone depending on the audience.  Sometimes they adopted a “hard
punch” stance that went after certain prosecutors or officials for being
too leftist, anticapitalist, soft on the Soviets, or akin to the hated Secretary
Morgenthau.520  Other times they used a “total concern approach” that
contemplated quiet pressure on Allied policymakers and visits to con-
gressmen, emphasizing the importance of the industrialists to Adenauer,
McCloy, British Military Governor Brian Robertson, and Länder gover-
nors.  In making the case in these early months, advocates were both de-
fending industrialists in their own right and using the issue to rally oppo-
sition to other aspects of occupation government, especially
decartelization, dismantling, and reparations.521  Members of the Flick
family traveled through the Ruhr enlisting support from other industrial-
ists, but none of this appears to have alarmed either prosecutors or occu-
pation authorities.522

Back in the United States, Nuremberg was still reasonably well re-
garded.  Critics of the IMT, like Justice William O. Douglas, the Chicago
Tribune, and Senator Robert Taft, probably continued to disapprove, but
there was no groundswell against the new trials or in support of economic
offenders.  Supporters of the economic trials published books, seemingly
less from a fear that OMGUS was about to end the trials than because the
notoriety of I.G. Farben and the horror of its deeds were still of interest to
book buyers.523  There were, however, warning signs on the horizon.  In

519. Frei, supra note 516, at 98–114; Wiesen, supra note 32, at 81–82 (mentioning R
“role that the Catholic Church played in securing the release of the men convicted at
Nuremberg”).

520. By 1948, the principal target was Robert Kempner, a one-time senior legal
official with the Prussian state government who had fled Hitler, eventually coming to
Philadelphia and then the Pentagon. He became a crucial member of Jackson’s team at
the IMT and later the chief of Taylor’s Ministries Division.  His outspoken personality and
tough talk with his former countrymen made him deeply resented.  See, e.g., Frei, supra
note 516, at 108–10 (recounting German resentment of Kempner’s interrogation R
methods).  For his own view of his work, see Robert M.W. Kempner, Ankläger einer
Epoche:  Lebenserinnerungen 187–348 (1983), selections translated as Robert M.W.
Kempner, Autobiographical Fragments (Jane Lester trans., 1996).

521. Wiesen, supra note 32, at 60–65 (noting opposition to Nuremberg allied with R
opposition to dismantling German industry).

522. Memorandum from Paul Gantt to Lyon and Ervin, Defense (Mar. 26, 1947),
Gantt Papers, supra note 36, at box GG (summarizing information gleaned presumably R
from either informants or jailhouse surveillance of defendants’ and families’ views).

523. For examples of such anti-Farben missives, see generally Ambruster, supra note
51; Sasuly, IG Farben, supra note 51. R



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 138 18-MAY-09 9:15

2009] WHAT NUREMBERG REALLY SAID 1231

late September 1947, the American Bar Association in its Cleveland meet-
ing debated what advocates called the “Farben trials,” a debate which
Taylor and the judges at Nuremberg clearly followed.524  Suddenly, in
late autumn 1947, just as the Flick case was ending, fierce opposition
broke from a hitherto quiet source:  the hard Right.525  Senator William
Langer, a Republican from North Dakota, denounced the Farben trial as
economic warfare against Germany and the trials generally as serving
Moscow’s interests.  Representative John Rankin, a Democrat from
Mississippi, was explicitly anti-Semitic in his criticisms.526  Republican
Representative George Dondero of Michigan began naming allegedly
open and closeted Communists who were dominating the Nuremberg
staff.527  Prominent on his and others’ lists were Farben prosecutors, espe-
cially Joe DuBois and Belle Mayer.  When Red baiters remembered, they
added Abraham Pomerantz.

On one level, the attacks failed utterly:  Taylor defended his staff vig-
orously, and nobody was fired or forced to resign.  For staffers who had
left Germany, agents concluded there was no basis for inquiry.  DuBois,
having worked at high levels in the Treasury Department, was able to
produce a testimonial from former Secretary and current Chief Justice
Fred Vinson that vouched for him.528  Mayer was in private practice,
where the allegations proved little hindrance, though she felt impelled as
late as 1952 to threaten legal action against Congressman Dondero’s con-
tinuing attacks.529  But on another level, the late 1947 attacks did have

524. For prosecution interest, see Letter from Olive Ricker, ABA, to Colonel Edward
H. Young, Pentagon War Crimes Branch (Oct. 29, 1947), Taylor Papers, supra note 36, R
unarchived materials (enclosing resolution relating to “the Farben Trials” in Germany
(Sept. 23, 1947) and summarizing status of Cleveland meeting).  The Ricker letter has a
handwritten notation by M.N., dated Nov. 5, 1947, saying that the material had been sent
to Taylor in Nuremberg.  For interest by the Nuremberg judges, see Letter from Telford
Taylor to War Crimes Branch (Oct. 17, 1947), NARA, supra note 81, at 153/3/85-2(bk. 1 R
II) (noting that judges had privately discussed ABA resolution and were “most anxious that
there be no basis whatsoever for any suspicion or allegation in American legal circles that
these trials are not affording the defense full safeguard”).

525. Bloxham, Genocide on Trial, supra note 465, at 160; Bower, supra note 55, at R
351.

526. See 93 Cong. Rec. 10,938 (1947) (statement of Rep. Rankin) (“[A] racial
minority, 21/2 years after the war closed, are in Nuremberg not only hanging German
soldiers but trying German businessmen, in the name of the United States.”)

527. Id. at 8563–64 (1947) (remarks of Rep. Dondero).
528. See Memorandum from L.R. Forney to Commander-in-Chief, European

Command, Communist Activities in Connection with War Crimes Trials in Nuremberg,
Germany (Feb. 12, 1948) (describing army and FBI inquiries); Extract of Telegram from
Telford Taylor to Maj. Gen. F.A. Keating (July 17, 1947) (vouching for DuBois); Letter
from Fred Vinson to Josiah M. DuBois (Apr. 29, 1946); see also summaries of the full file.
All documents are available in NARA, supra note 81, at 153/2/85-2. R

529. See Affidavit of Belle Mayer (Mar. 17, 1951) (given to the author by Ms. Mayer,
on file with the Columbia Law Review) (citing congressional attacks by Representatives
Dondero and John Taber, a Republican from New York).  Note that this affidavit appears
to be misdated; the text indicates that it was sworn in response to remarks made in 1952.
See text accompanying supra note 388 (discussing Dondero’s attacks on Mayer in 1952). R
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the effect of focusing opposition on Nuremberg at a time when the
American and British public were wearying of war-related issues.530  Crit-
ics of Nuremberg tied the proceedings to the growing fear of
Communists at home and Soviets abroad, and the uproar concerning the
JAG’s conduct of the Malmédy trial prompted freshmen Senators Joseph
McCarthy and Karl Mundt to join Langer in the crusade against war
crimes trials.531

Thus, by late spring 1948 the context had completely shifted interna-
tionally, in the United States, and in Germany as well.  West German lob-
byists were emboldened and likely were especially motivated to defend
pillars of German industry like Krupp and the Farben directors; Flick, by
contrast, had been a newcomer and buccaneer who had openly truckled
to Hitler and Himmler.532  In the United States, the Chicago Tribune edito-
rialized frequently against Nuremberg, portraying beleaguered industrial-
ists going up against a communist-affiliated prosecution.533  Liberal sup-
porters of Nuremberg responded in journals like the New York Post and
P.M.  Some of these journals had been featuring “embattled Nuremberg”
stories for almost two years already, but now there was hard truth to the
fears.534  Pomerantz and Mayer joined Richard Sasuly, James Stewart
Martin, and other ex-occupation officials who had worked on economic
offenses, and leading progressives like Lee Pressman.  Together they pre-
pared reports on the failure of American political will in Germany, heard
public testimony, and circulated summaries of the Nuremberg proceed-
ings.535  Nuremberg became a political football:  A crude but not inaccu-
rate characterization is that liberals focused on the German problem and
supported trials, while conservatives focused on the Soviet problem and
opposed trials.  The drama was played out inside the Pentagon, where
staffers took pains to rebut the allegations that Pomerantz had hired cru-

530. Bloxham, Genocide on Trial, supra note 465, at 154–56. R
531. See, e.g., Bower, supra note 55, at 287–92 (discussing McCarthy and Mundt’s R

involvement in attacks on Nuremberg).
532. See Taylor, Final Report, supra note 9, at 78–79 (discussing differences between R

Krupp and Flick cases); Wiesen, supra note 32, at 97 (examining impact of Krupp judgment R
on German industry).

533. E.g., Editorial, The Krupp Trial, Chi. Trib., Apr. 13, 1948, at 16.
534. See, e.g., Editorial, I.G. Octopus, N.Y. Post, May 26, 1948; Washington Memo:

Some War Dept. Officers Very Touchy about Criticism of Farben, Krupp Trials, N.Y. Post,
May 25, 1948.  Both editorials were distributed by the Society for the Prevention of World
War III, Inc. (New York), and are available in Gantt Papers, supra note 36, at box F.  For R
earlier stories expressing concern, see, e.g., Charles Van Devander, Commentary, N.Y.
Post, Mar. 4, 1947 (speculating about Pomerantz’s departure in December and whether
prosecutor and former congressman Charles M. La Follette was preparing to quit as well);
Drive Is On to Limit War Trials of Nazi Industrialists, P.M. (Sept. 5, 1946), Taylor Papers,
supra note 36, unarchived materials.  The Van Devander editorial was summarized by the R
Office of Chief of Counsel for War Crimes, Public Relations Division, Press Review (Mar.
20, 1947), Gantt Papers, supra note 36, at box GG. R

535. Report of Board of Inquiry into Germany (Oct. 24, 1948), in Pomerantz Speaks
Out, supra note 183, at 538 (summarizing earlier undated testimony). R
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sading anti-Farben engineer and author Howard Ambruster only to see
him blackballed by the Pentagon because of his views.536

In the American and British zones (which had largely been fused by
this time), the muted or cagey German criticism from late 1947 seems to
have exploded by mid-1948, appearing now as full-throated opposition to
Nuremberg from a broad spectrum of speakers, factions, and institu-
tions.537  Inside the Palace of Justice, lawyers even tried to argue that
Farben had always been anti-Nazi and was an early victim of Hitler, just as
it was now a victim of capitalist America.538  Another began his closing
argument by describing the foundations of Nuremberg law with a mis-
leadingly heavy emphasis on the Soviet contribution.539  Despite their pri-
vate rivalries and differences, the spokesmen for German big business
were willing to defend almost all members of the old guard.  Only
Thyssen was deemed expendable by the industrialists for being wrong at
both ends of the Nazi period:  He was too conspicuously pro-Nazi in the
late 1920s, and unforgivably had left Germany in 1939.540  When the
three western zones were united and given independence in 1949, the
Federal Republic was largely unconcerned—whatever the reason—with
economic crimes, and focused on putting a final end to denazification
and the first major amnesty bill.541  Not long after, Alfried Krupp, whose
property was confiscated as part of his sentence, had his property re-
stored in full by High Commissioner McCloy, who had replaced General
Clay, and had his twelve-year sentence commuted.542

And so West German authorities brought very few prosecutions
against businessmen for Holocaust-related crimes, and none against busi-
nesses as entities.  One of the only business cases conducted by German
authorities was a 1949 prosecution of three officials from Degesch, a dis-
tribution company (in which Farben had a 42.5% position) that manufac-

536. Teleconference Between Washington and Nuremberg, Subject:  War Crimes
Operations 1 (Aug. 22, 1947), Gantt Papers, supra note 36, at box A. R

537. Wiesen, supra note 32, at 81, 86. R
538. Most of the two dozen Farben closing statements emphasize this.  See, e.g.,

Closing Statement for Defendant Schmitz, United States v. Krauch, 8 T.W.C., supra note 7, R
at 935, 951 (1948); Closing Statement for Farben as an Entity, Official Transcript at 15,436
(June 9, 1948), Krauch, 7 T.W.C., supra note 7, at III. R

539. Closing Statement for All Defendants on Fundamental Issues of Law, Krauch, 8
T.W.C., supra note 7, at 875, 875–76. R

540. See, e.g., Closing Statement for Defendant Flick, United States v. Flick, 6 T.W.C.,
supra note 7, at 1128, 1169 (1947) (discussing Thyssen’s early support for Hitler); Wiesen, R
supra note 32, at 82–86 (same); see also Taylor, Final Report, supra note 9, at 83 R
(describing reasons for not charging Thyssen).

541. Frei, supra note 516, at 121–46 (discussing 1949 amnesty); Wiesen, supra note R
32, at 65 (recounting end of program of dismantling in November 1949). R

542. Orders as to Alfried Krupp von Bohlen und Halbach, War Criminal Convicted in
the Krupp Case, 15 T.W.C., supra note 7, at 1173–75 (Jan. 31, 1951).  Krupp was the only R
Nuremberg defendant sentenced to forfeiture of assets, but he was also the only defendant
who was the sole owner of an industrial empire charged with slave labor.  United States v.
Krupp, 9 T.W.C., supra note 7, at 1327, 1449–50 (1948). R
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tured Zyklon B for use at Auschwitz.  This prosecution sprung from the
same underlying facts as the Farben trial and the 1946 British military
prosecution of Bruno Tesch, who owned a firm involved in marketing
and retailing Zyklon B, and his subordinates.  The British proceedings,
which used the same evidence that the prosecutors in the German
Degesch case used,543 had led to two convictions and death sentences.
Paul Gantt, then the head of the Special Projects Division, told other
Nuremberg staff assembling evidence for the Germans that the case
would be in good hands as it would be tried by the same prosecutor who
had secured convictions in the (German) Hadamar case.544  Despite
these assurances, the Degesch case resulted in the acquittal of two men,
with the lead defendant convicted and given a five year sentence.  As
Gantt wrote at the time, “This is the first and only pure German war
crimes trial.  It ended in dismal failure.  This failure has even been recog-
nized by the Germans . . . .”545  Appeal and retrial followed one after the
other, and a final verdict was only entered in 1955.546

If criminal accountability in West Germany for international crimes
by corporations and business officials was essentially nonexistent, civil lia-
bility was little different.547  The same big business firms against whom
allegations would naturally flow had resumed their place as pillars of the

543. Bower, supra note 55, at 295. R
544. Various letters among the Farben team and Special Projects and Economics

Division lawyers from January–March 1948 are contained in Gantt Papers, supra note 36, at R
box J.  The Special Projects team also was requested by German authorities to share their
dossier on lead Farben defendant Krauch.  The prosecutors’ reply has not been found, but
it is difficult to believe that they would not have wanted to share the evidence.  Letter from
Ulrich C. Urton to Office of the Chief of Counsel for War Crimes (Mar. 30, 1949), Gantt
Papers, supra note 36, at box K. R

545. Letter from Paul Gantt to Telford Taylor (Apr. 20, 1949), enclosing anonymous
typewritten translation of Rudolf Sims, Poison Gas Serfdom, Frankfurter Rundschau (Mar.
29, 1949), Taylor Papers, supra note 36, unarchived materials. R

546. A total of eight judgments were rendered in this case before the final verdict was
entered in 1955.  Valerie Hebert, Disguised Resistance?  The Story of Kurt Gerstein, 20
Holocaust & Genocide Stud. 1, 12, 15 & 29 n.76 (2006).  For the German record of the
case, see Massenvernichtungsverbrechen in Lagern [Mass Extermination in Camps]
(1949–55), in 13 Justiz und NS-Verbrechen 102 (Irene Sagel-Grande et al. eds., Amsterdam
Univ. Press 1975).  For the British prosecution, see supra note 30 and source cited therein. R
For a summary of the role of Tesch, Degesch, and other participants in the manufacture,
distribution, and sale of Zyklon B, see Hilberg, supra note 346, at 568–69. R

547. The text of this paragraph is drawn from Borkin, supra note 62, at 160–62, R
200–22 (discussing campaigns for reparations from Farben); Ferencz, Less than Slaves,
supra note 312, at xxviii, 156 (discussing Daimler-Benz); id. at xx–xxi, 170 (discussing R
Farben’s payment of nominal amounts); id. at 66 (same); id. at 74–76, 100 (describing
Krupp); id. at 117–27 (examining Siemens’s role); id. at 188 (providing total figures).  For
congressional hearings on the matter, see generally Return of Confiscated Property:
Hearings on S. 411, S. 600, S. 727, S.1302 Before the Subcomm. on the Administration of
the Trading with the Enemy Act, S. Comm. on the Judiciary, 85th Cong. (1957); Return of
Confiscated Property:  Hearings on S. 854, S. 995, S. 1405, S. 2227, S. 3507, S. 3114, and S.
3115 Before the Subcomm. on the Administration of the Trading with the Enemy Act, S.
Comm. on the Judiciary, 84th Cong. (1956).
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West German economy.  A few—most significantly the corporate shell of
Farben—paid small reparations amounts.548  The story of the early cam-
paigns for compensation, often sums on the order of $500–$1,000 per
person—a total of $13 million for a mere 15,000 slave laborers out of
millions—is heartbreaking.  The few companies that did pay managed to
tread a perfect balance, paying amounts large enough in aggregate to
allow the companies to claim credit but small enough to barely register
on the corporate balance sheet.  Monies and assets that had been seized
in the United States during the war were returned to the companies in
whole or part, notably in the high-profile settlement involving GAF, the
Farben successor Interhandel, and the United States government.  Pesky
lawsuits in American courts were almost always dismissed or denied, espe-
cially the few potentially large cases.549  Siemens, which had tried to docu-
ment its innocence within months of the war’s end, offered up to $1,250
per slave laborer with a written insistence that it was not under “‘any legal
or moral obligation,’” but it declined to increase its offer when additional
claimants came forward, causing the actual average payment to shrink to
$825.  Flick, described as one of the two richest men in Germany and the
owner of hundreds of companies, paid not a dime.  Alfried Krupp, his
property restored in full, was often called the other richest man.  He in-
structed his people to pay an average of $825 per slave laborer to a small
percentage of his former labor pool.550  On one occasion, skiing in the
Alps, he met an alumnus of the Nuremberg prosecution team and of-
fered polite social inquiries after General Taylor.551

So it was that the notion of business accountability for international
crime disappeared almost as soon as it was born.  By the mid-1950s, few
people would have known it had been a possibility to confront corpora-
tions for international crimes.  With no international prosecutor or court
and no domestic courts pursuing human rights criminality, accountability

548. Meanwhile, Farben voided Allied High Command Law 35 (Aug. 1950), which
called for the company’s breakup and juristic elimination.  In time, the major components
of the company outstripped even the size of the prewar company.  After almost two
decades of congressional and courtroom battles, the valuable Farben assets that were held
in the United States by the Alien Property Custodian were returned to the German or Swiss
claimants.  Borkin, supra note 62, at 200–22. R

549. For the Farben settlement, see Kelberine v. Societe Internationale, Interhandel,
363 F.2d 989 (D.C. Cir. 1966); Borkin, supra note 62, at 205–22.  The case has been R
“superseded,” in Lexis-Nexis’s euphemism, by its treatment in Alperin v. Vatican Bank, 410
F.3d 532 (9th Cir. 2005); if so, it comes too late to help the plaintiffs and those similarly
situated.

550. Meanwhile, the provisions of Control Council Law No. 27, under whose terms
the Krupp empire would be split, were renegotiated and suspended.  Krupp’s leverage was
not only his enormous prestige in Germany, but his control over various defense
productions.  Alistair Horne, Return to Power 106–19 (1956); Manchester, supra note 363, R
at 703–08; Krupp Given Year More to Sell Plant, Paris Herald Trib., June 29, 1962, Taylor
Papers, supra note 36, at 20-1-2-22. R

551. Manchester, supra note 363, at 779–80 (describing Alpine encounter and calling R
Krupp “the richest man in Europe”).
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was seen as a civil rather than criminal matter.  Unexpectedly, by the early
1960s West German companies seemed to enjoy the best of both worlds,
actually paying very little to Nazi victims but being associated with a state
that paid or was seen to have paid.  Activists seeking compensation for
violations elsewhere invoked the model of Germany and its
wiedergutmachung programs and Luxembourg Agreements, neither of
which had anything to do with corporate crimes or payments.552

If corporate violations of this sort were remembered at all, they were
conflated with the depressing struggle to get compensation from West
German firms.  In the late 1960s, a few activist lawyers tried to bring a suit
in federal court against Dow Chemical alleging involvement in war crimes
in South Vietnam and seeking to enjoin the manufacture of napalm, but
the case was withdrawn or dismissed almost instantly.553  As for conspir-
acy, it was remembered as an embarrassing part of the Nuremberg legacy,
tainted by the allegation that it was an Anglo-American blot on truly inter-
national rules; it still retains something of this reputation internationally.
There was no memory of the legal arguments that Drachsler, Pomerantz,
Sprecher, and others had proposed to prosecute corporations or business
conspirators for international crime.

CONCLUSION

For reasons well beyond this Essay, corporate liability for interna-
tional violations suddenly came back on the radar in the 1990s.  It is for
another legal historian someday to determine in what measure this was
due to the new criminal tribunals in The Hague and elsewhere and the
interest they sparked in international criminal justice; to the Swiss Bank
and subsequent affairs and the reminder they offered that corporations
had done terrible things with almost no consequences; to the develop-
ment in United States courts of Alien Tort Statute litigation against cor-
porations; or to other causes.  Among the new lawsuits were even new or
renewed claims for money from the successor companies of Farben, but
then, there have always been suits against Farben, at every level and juris-
diction.554  What matters for present purposes is only that in the 1990s
the field of corporate liability for international crime was suddenly lively,
while still lacking in memory of where it had been, which is where this
Essay begins.

As interest grew in the 1990s in multinational corporate responsibil-
ity, regulation, and accountability, including the possibility of criminal
sanctions for corporations, references to Nuremberg and its industrialist

552. See, e.g., Boris I. Bittker, The Case for Black Reparations, 61, 78, 177–191
(1973); Arnold Schuchter, Reparations:  The Black Manifesto and Its Challenge to White
America 240–44 (1970).

553. See George Wald, Corporate Responsibility for War Crimes, N.Y. Rev. Books, July
2, 1970, at 4, 6.

554. E.g., Makro Capital of Am., Inc. v. UBS AG, 543 F.3d 1254 (11th Cir. 2008);
Arndt v. UBS AG, 342 F. Supp. 2d 132 (E.D.N.Y. 2004).
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cases in particular increased in both commentary and judicial opin-
ions.555  But too often Nuremberg was described in terms that fit more
closely with the hopes of the person doing the describing than with the
historical record.  For example, scholars sometimes contend that postwar
planners paid little attention to the role of big business in German
crimes;556 that prosecutors never considered charging corporations;557 or
that corporations were seen as clearly outside of international jurisdic-
tion.558  Others contend that the Krupp, Flick, and Farben cases are strong
precedents, exaggerate the significance of the few industrialists who were
actually convicted (while ignoring the many acquittals and the lenity of
the sentences for even those who were convicted), and even claim that
the judgments condemned business entities.559  Still others argue that
Nuremberg cut back sharply on conspiracy liability, representing a rejec-
tion of the Anglo-American concept.560  And others stress the Tesch case,
the British conviction for supplying poison gas, a minor case that rested
on the fact that British nationals were among the victims of Auschwitz
and made no mention of the Holocaust: 561  The real story is not that
Tesch was tried, but that Farben leaders were acquitted of the same
charges and Degesch never tried.  Part of this Essay has therefore been
negative, an attempt to clear this kudzu of misimpression about the ori-

555. See, e.g., Gwynne Skinner, Nuremberg’s Legacy Continues:  The Nuremberg
Trials’ Influence on Human Rights Litigation in U.S. Courts Under the Alien Tort Statute,
71 Albany L. Rev. 321, 322–24 (2008) (discussing influence of Nuremberg cases on
contemporary human rights litigation).

556. See Stephens, supra note 9, at 49 (arguing that involvement of corporations in R
Holocaust is “only now receiving widespread attention”).

557. See Skinner, supra note 555, at 362 (“No documents appear to exist that suggest R
that the Allies even considered prosecuting Corporations.”)

558. Dinah Shelton, Remedies in International Human Rights Law 155 n.234 (2d ed.
2005); see also In re Agent Orange Prod. Liab. Litig., 373 F. Supp. 2d 7, 57 (E.D.N.Y. 2005)
(citing without accepting Professor Kenneth Anderson for proposition that corporations
could not have incurred criminal liability at Nuremberg).

559. Agent Orange, 373 F. Supp. 2d at 96–98; Knut Dörmann, Elements of War Crimes
Under the Rome Statute of the International Criminal Court 36, 93 (2003) (emphasizing
significance of Nuremberg business trials); Koh, supra note 9, at 266 (asserting that Krupp, R
Farben, and Flick trials involved questions of organizational liability); Anita Ramasastry,
Corporate Complicity: From Nuremberg to Rangoon, 20 Berk. J. Int’l L. 91, 108 (2002)
(arguing that the Krupp entity was essentially or almost charged as an entity); see also
Skinner, supra note 555, at 345 (discussing conflation of individual defendants with R
corporate entities in contemporary courts’ interpretations of Nuremberg trials).

560. See sources cited supra note 490; see also Robert Cryer, Prosecuting R
International Crimes 310, 315 (2005) (contending Nuremberg Tribunal evinced
“antipathy” to concept of conspiracy); Robert Cryer et al., An Introduction to International
Criminal Law and Procedure 304–05 (2007) (same).

561. Agent Orange, 373 F. Supp. 2d at 89–94; Rebecca M. Bratspies, ‘Organs of
Society’:  A Plea for Human Rights Accountability for Transnational Enterprises and Other
Business Entities, 13 Mich. St. J. Int’l L. 9, 21–22 (2005); Doug Cassel, Corporate Aiding
and Abetting of Human Rights Violations:  Confusion in the Courts, 6 Nw. U. J. Int’l Hum.
Rts. 304, 312 (2008); see also supra note 504. R
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gins of modern international criminal law, a history frequently cited to
support emerging developments.

A more important purpose of this Essay, however, has been to recall
the creativity of the founders of modern international criminal law, many
of them now forgotten.  Recall that students of corporate responsibility
seemingly reinvented their field a generation ago, writing boldly about
how corporate liability might work in the areas of environmental law,
workplace safety, minority rights, mass torts, and elsewhere.562  More re-
cently, scholars of criminal law have reexamined the notions of conspir-
acy law and corporate criminal liability with the tools of psychology, eco-
nomics, game theory, and comparative law.563  Yet move the discussion
about corporations or conspiracy law or group behavior onto the plane of
international criminal law, and one finds instead thin doctrinal analysis
about the virtue or danger of suing or charging, with a few footnotes to
Nuremberg.  With this in mind, this Essay has sought to recall the dyna-
mism and intellectual creativity of the founders at Nuremberg, working
with an abundance of suspects and a confusion of legal theories in the
months before the 1947 prosecutions.

It is not the burden of this Essay to argue which historical threads
should be revived or retained.564  But the stakes are once again high.
Some want to use organizational, accessorial, or conspiracy theories to
prosecute groups and entities that provide material support to terrorists;
while others seek to use the same theories to prosecute corporations that
deal with brutal governments abroad.  While the theories and applicable
statutes have different names and provenance, they often awaken the
same due process concerns.

In a field as youthful and therefore historically dependent as the new
international criminal law, it might behoove us to know better the legal
history—not in order to go there again or necessarily to adhere to it, but
to know what is possible, valuable, and dangerous.  With that and no
greater aim, it is worth remembering the core lessons from Nuremberg,
1946:

562. See, e.g., Peter A. French, Collective and Corporate Responsibility (1984);
Christopher D. Stone, Where the Law Ends:  The Social Control of Corporate Behavior
(1975); Christopher D. Stone, The Place of Enterprise Liability in the Control of
Corporate Conduct, 90 Yale L.J. 1 (1980).

563. See, e.g., Edward B. Diskant, Comparative Corporate Criminal Liability:
Exploring the Uniquely American Doctrine Through Comparative Criminal Procedure,
118 Yale L.J. 126 (2008); Neal Kumar Katyal, Conspiracy Theory, 112 Yale L.J. 1307 (2003).

564. In some instances, there may be good reasons to break with precedent.  For
example, conspiracy brings evidentiary advantages in an American trial, as it did in
Nuremberg, but it may not have the same advantages in today’s civil law-inflected trials at
The Hague.
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(1) That the trial of economic wrongdoers was once considered so vital that it
drove the possibility of a second international trial at Nuremberg, and was
at least in large measure responsible for zonal trials against the managers
of huge international companies.

The defendants’ companies here were comparable in size and im-
portance to the targets of megatrials of more recent decades, such as the
fraud cases against Enron managers and the antitrust proceedings against
AT&T, IBM, and Microsoft.  There is nothing new in alleging that huge
firms and their owners, managers, and employees commit, directly and
literally, crimes, or that those crimes can involve massive human rights
violations.

(2) That corporate and associational criminal liability was seriously explored,
and was never rejected as legally unsound.

These theories of liability were not adopted, but not because of any
legal determination that it was impermissible under international law.  In-
stead, their rejection was the result of the wishes of the occupation gov-
ernments for handling the corporations and the coincidence that the
first defendants tried were companies with the structures of Flick, Krupp,
and Farben.  Corporate or entity liability would have been novel, but no
more so than other features of postwar accountability, starting with the
idea of an international criminal trial, liability for a head of state, or for
crimes against peace, crimes against humanity, or genocide.

(3) That conspiracy liability, with its procedural advantages and its ability to
assemble defendants across companies and industries, was also powerfully
attractive to trial planners.

The doctrine was sharply cut back because of the IMT ruling and the
deference later international courts gave that ruling.  It was not, however,
cut back at Nuremberg because of a concern among civil lawyers that
common law conspiracy was inherently unfair in punishing persons
whose only crime was thoughts, wishes, or agreements, or that conspiracy
was an Anglo-American notion that did not belong in international law.
But having denied their jurisdiction to hear conspiracy charges for any
international crime aside from crimes against peace, the IMT and later
courts managed to bury conspiracy, since its sole predicate crime, crimes
against peace, would prove to be a complete nonstarter in the Cold War
years.

(4) That corporate liability was also a victim of the American and French
decisions to have short international prosecution programs and the British
decision to have none.

Once the cases were given back to the reluctant Germans, it was all
but inevitable that there would be few prosecutions of major economic
actors.  But this dearth of prosecutions was a matter of politics rather
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than international legal theory.  Despite having suitable doctrines of prin-
cipal and accessory liability and complicity, the Germans held almost no
trials of individual business perpetrators, and none at all of corporations.
It would be difficult to find any historian who would say that the reasons
for this were remotely legal rather than political or economic.

(5) And, finally, that with conspiracy charges cut back, corporate charges not
utilized, and the political currents running so decisively in favor of
rebuilding the West German economy and cultivating its support, the
predictable result was near-total impunity for big business.

If so, perhaps the last lesson of Nuremberg is that innovative doc-
trines, vigorous trial programs, and a broad impulse toward accountabil-
ity can, even together, be irrelevant.  This Essay has tried to survey a story
of legal energy and optimism in 1946–47, followed by a political about-
face around 1948, with accountability yielding to amnesia.  Yet even if
that story is accurate, Germany turned out in time to be everything that
the wartime Allies hoped for—peace-loving, democratic, prosperous,
quiet—very much like Japan, with big industrial firms in both countries a
crucial part of that prosperity.  How that happened is far beyond the
scope of an Essay, but to the extent that this is true, surely a final, forgot-
ten lesson of Nuremberg has to be that countries can be rebuilt and com-
panies cleansed without legal accountability.  Whether that reality, or the
doctrinal openness of 1946, will be the Nuremberg lesson over the next
few years remains to be seen.
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APPENDIX

As the Nuremberg programs wound down, leaders of the prosecu-
tion team clearly worried about the need to record and teach what they
had done, and why, for German, Allied, and other audiences.  Justice
Jackson, with his prominence and the enthusiasm in 1946 for the IMT,
had little trouble arranging U.S. government publication of his reports
and of official documents, transcripts, and samples of evidence from
Nuremberg, beginning while the trial was still underway with the “Red
Series” reports.  When the second round of trials was concluding a few
years later, however, it was a different story.  Official enthusiasm for al-
most everything about Nuremberg had faded and the records of a twelve
trial series were dauntingly long.  Taylor arranged that excerpted versions
of the twelve cases were published as the “Green Series,” though ulti-
mately only in English, for the Pentagon let the proposed German lan-
guage version wither.565  Taylor also took pains to see that the full tran-
scripts of the trials, as well as evidence summaries, and where possible
briefs, memoranda, and “document-books,” were distributed to national
and international repositories and major research libraries.566  In the in-
tervening years, a few of those institutions pulped or sold their holdings,
but most collections are still intact, and eventually the transcript of the
trials and interrogations was microfilmed by the U.S. National Archives.

Duplicate documents and private papers were entirely another mat-
ter.  Fortunately for legal scholars, a number of participants kept some or
all of their papers and eventually gave them to public repositories.  Two
of the most important collections are the Telford Taylor Papers at
Columbia Law School and the Nuremberg collections at the U.S.
National Archives.  Three of the documents printed here are from these
two collections.

But many of the most important papers consulted for this Essay, in-
cluding ten of the items printed below, are from the papers of Paul H.
Gantt.567  Gantt was an Austrian refugee, not Jewish, with a doctorate in
law from the University of Vienna.  He came to the United States in 1939
with almost no English, and earned an American law degree at William
and Mary by 1942.  In March 1946 he was recruited to Nuremberg.  Arriv-
ing in May, Gantt was first assigned to conduct basic research, including
looking for evidence and suspects in his native Austria.  By autumn he was
working on the heavy industry cases and Flick in particular.  Fewer lawyers
were needed once the Flick trial began, and Gantt combined home leave
with Washington research.  Returning to Nuremberg in late summer

565. Taylor, Final Report, supra note 9, at 100–02. R
566. Id. at 98–100.
567. Details of Gantt’s life and career are drawn from the obituaries that appeared in

the Washington Post on June 18, 1979 and the Washington Evening Star on June 19, 1979, and
from the memo with biographical details Gantt wrote to his superiors in connection with a
possible pay raise and promotion.  Memorandum from Thomas Ervin and Colonel
Tomlinson (Aug. 1, 1946), Gantt Papers, supra note 36, at box EE. R
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1947, he worked as a prosecutor on the economic Ministries case, as the
last chief of the Special Projects Division, and as a lead editor of the
Green Series.  Yet among the many things Gantt did for and at the
Nuremberg trials, not least for scholars was that he was something of a
pack rat.

The result is the Paul H. Gantt Collection, items from which are the
basis for Part II of this Essay.  The collection consists of approximately
fifty containers of documents and a few photographs, kept in the Towson
University Archives.  Most of the items are the work of Gantt’s colleagues,
sent or copied to him, but a smaller number are Gantt’s work.  Four
boxes have been scanned and put online, and the rest may be put online
in due course.  The best items in this collection, showing government
prosecutors through their work memos, are of great historical interest.568

It is the hope of this Essay to suggest the significance of these docu-
ments from the Nuremberg prosecution for a current legal audience.  In
selecting the following items for publication, the aim has not been to
document any specific economic case or defendants or the evidence com-
piled against them, or to profile the work of any particular historical ac-
tor.  For that, researchers should consult the Gantt and Taylor papers,
the Nuremberg material in various record groups in the National
Archives, and other collections.  The aim here has simply been to illus-
trate the way that prosecutors developed creative arguments for the ac-
countability of giant corporate entities for use in trials that were, as surely
as ever there were, cases of first impression.  These documents reveal
prosecutors considering the possibility of entity charges against corpora-
tions, various concepts of organizational and conspiracy liability, as well
as a recognition by Raphael Lemkin and Telford Taylor that the new con-
cept of genocide could be applied to economic actors.  The only other
editorial criterion has been toward excluding publishing the entirety of
longer documents, and documents that are available online.569  The orig-
inal spelling and punctuation, including errors in the original docu-
ments, have been retained.

It remains only to repeat the author’s special thanks to each of the
generous custodians of the documents consulted, and especially Towson
University and its late archivist Ms. Gonce for first sharing these docu-
ments and encouraging their use.

568. The Towson collection’s homepage is http://wwwnew.towson.edu/nuremberg
papers/.

569. Two documents of particular relevance that are available online are Drachsler,
Industrialists, supra note 51, available at http://wwwnew.towson.edu/nurembergpapers/ R
Volume%20R/8Volume%20R%20Document%207.htm, and Sprecher Indictment, supra
note 132, available at http://wwwnew.towson.edu/nurembergpapers/Volume%20R/10 R
Volume%20R%20Document%209.htm.  As with all documents from the Gantt Papers, the
Taylor Papers, and the U.S. National Archives that are cited in this Essay, copies are also on
file with the Columbia Law Review.



\\server05\productn\C\COL\109-5\COL504.txt unknown Seq: 150 18-MAY-09 9:15

2009] WHAT NUREMBERG REALLY SAID 1243

4 February 1946

Memo to Justice Jackson:

Sir David Maxwell-Fyfe thought you would like to see the attached
note by Dr. Braun, who is a German lawyer advising the British delega-
tion. It shows that the conviction of an organization as criminal is entirely
familiar to German law and indeed that the whole of the Nazi Party was
made a criminal organization in 1924 and subsequently the entire
Communist Party was adjudged a criminal organization. The Communist
Party at that time involved about a million members and a number of
individuals were convicted as members of the organization.  Sentences
were also passed against members of the Leadership Corps of the
Communist Party and the so-called SA of the Communist Party as mem-
bers of criminal organizations.

Col. Phillimore
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To: Sir David Maxwell-Fyfe Nuremberg, 3rd February, 1946.
From: Dr. Braun.

From the body of Judgments of the German Supreme Court, The Reich
Court (Reichsgericht), regarding Criminal Organizations.

Under the Empire and the Weimar republic, a constant, unified
body of judgements developed in the treatment of criminal organizations
— a body of judgemnts which met with the approval of legal science and
which gave rise to controversy only in a few points.  The Third Reich
(1933–45) added nothing to it, since such criminal cases no longer occu-
pied the Supreme Court (they were dealt with by Special Courts, or even
more simply, in concentration camps).

There were essentially three laws in the development of which the
body of judgements developed:

1.  The Reich Criminal Law Code (Reichsstrafgesetzbuch) of 1871, in
its paragraphs 128 (secret association) and 129 (organizations inimical to
the state);

2.  The law of the 22 March 1921 (R.G.B1. 1921, p. 235) for the exe-
cution of Articles 177 and 178 of the Versailles Treaty (in essence, against
paramilitary organizations):

3.  The law of the 21st July, 1922 for the Protection of the Republic
(against organizations aiming at overthrowing the Constitution of the
Reich).

I.

1. (a)  Under the Empire, various Polish national unions were the
subject of criminal prosecution (Decisions of the Reich Court: Sentence
of the 4.4.1902; judgements of the Reich court, vol. 35, pp 177 and 195)

Under the Republic, decisions were given against the Communist
Party, the Leadership Corps of the Communist Party, the Union of Red
Front Fighters (para-military organizations of the Communist Party of
Germany) and against the Nazi Party (NSDAP) (judgement, see below).

(b)  All decisions agree in being based on the fact that “organiza-
tions”, in the sense of the laws, are groups of persons which can be distin-
guished and delimited by the persons composing them, and which pur-
sue common plans and goals (R.G. 35, 177; R.G. 58, 222; Deutsche
Juristen Zeitung (German Legal Paper) 33, 1019).

2.  That the entire Communist Party can be considered a criminal
organization, was laid down in the following sentences of the Reich
Court, among others: 1 D 642, 643, 644 of the 2nd December 1927; 1 D
1278/27 for the 9 March, 1928; R.G. 58, 401 of the 24.10.24.  The total
strength of the Communist Party can not be accurately ascertained.  The
number of votes varied between 4 and 6 millions during the years, so that
one can believe the claim of the Communist Party of Germany that they
had more than a million members.
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3.  The entire political Leadership Corps of the Communist Party of
Germany, the so-called “body of functionaries”, was declared to be a crim-
inal organization in the sentences of the Reich Court; IV a 97/22 of the
8.5.22; R.G. 1 D 1278/27 of the 9 March 1928, etc.  These political func-
tionaries, among whom one must include every cashier, every employee,
every delivery boy and messenger and every district leader, can hardly be
calculated at less than 100,000.  In the sentence 1 D 1278/27 of the 9
March 1928, the condemnation of 6 functionaries of the lowest grade is
confirmed.

4.  The whole “Union of Red Front Fighters” of the Communist Party
of Germany, the so-called “S.A. of the Communist Party”, is declared
criminal in the Reich Court’s sentence of the 15.12.30 among others
(Juristische Wochenschrift (Legal Weekly), 1931, p. 366), without dis-
crimination between leaders and ordinary members.

The number of members of the “Union of Red Front Fighters” was
undoubtedly over 100,000.

5.  That the whole Nazi Party (NSDAP) could be considered a crimi-
nal organization, was confirmed by the Reich Court in its sentence of
30 May 1924 (R.G. 58, 224).  (This decision referred not only to the
Leadership Corps, but to all other members as well).

II.

There was no case in which I was able to discover that the Supreme
Court had selected part of a group or organization, e.g. selected the
higher placed members as the more responsible ones and excluded the
members of lower grades from responsibility, quite apart from whether
there were millions or only thousands of them.

The governing principle here was undoubtedly the decision that, for
example, the Leadership Corps of the Communist Party of Germany in-
cluded all leaders, from the highest to the lowest grade, that all were held
together by a closed hierarchy, by a common plan and the common exe-
cution of plans, in which each one participated, even though at various
levels.  If only the highest had been held responsible, it would no longer
have been the Leadership Corps which would have to have been declared
criminal.  The concept “Leadership Corps” is unambiguous and includes
all grades.  The higher leaders could of course be formed into a special
group, but in that case it was no longer the Leadership Corps, and it was
difficult to ascertain plans and aims which were decided upon and exe-
cuted by them — and them alone, so that the discrimination and separa-
tion could be justified.

III.

In spite of this wide framework of the persons affected by the deci-
sion, this did not lead to remarkable mass sentences.  As far as I can re-
member (I was unable to find any figures on this point), sentences based
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on such decisions hardly did more than enter into the thousands.  The
State Prosecution brought forward individual accusations only in special
cases, and sometimes the proceedings were stopped after some time by
an amnesty.

IV.

Some particularly striking fundamental principles were evolved by
the Supreme Court on the question of the responsibility of members:

1.  “It is a matter of indifference whether all the members pursued
the forbidden aims.  It is enough if a part exercised the forbidden activ-
ity”.  (R.G.VIa 97/22 of the 8.5.22)

2.  “It is a matter of indifference whether the members of the group
or association agrees with the aims, tasks, means of working and means of
fighting”. (R.G.58, 401 of the 24.10.24)

3.  The real attitude of mind of the participants is a matter of indif-
ference.  Even if they had the intention of not participating in criminal
efforts, or hindering them, this can not eliminate their responsibility.
(R.G.58, 401 of the 24.10.24)

[signed by Braun]
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27 August 1946
To: General Telford Taylor
From: A.L. Pomerantz
Subject: Feasibility and propriety of indicting I.G. Farben and Krupp as
corporate entities.

1. It is suggested that we give consideration to the question of joining
I.G. Farben and Krupp as corporate defendants in addition to certain of
their individual officers.

The reasons for such joinder are twofold:
a) in order to obtain an adjudication that these corporations, qua

corporations, are guilty of war crimes (thereby laying a legal and moral
foundation for the expropriation of all or any part of these properties),
and

b) in order to demonstrate to the German people the real powers
behind Hitler and the NSDAP.  (The antipathy of the Germans towards
big business is generally acknowledged by students of German affairs; ac-
cordingly, this disclosure of the industrial roots of Nazism should have
important political value in shaking the German people’s faith in the
Nazi philosophy).

In opposition to this idea, it might be suggested that the same story
of the part played by Farben and Krupp (as the symbol of German Big
Business) could be unfolded through an indictment of certain individuals
(for example, Alfred Krupp in the case of Krupp; and Ilgner, Schnitzler
and possibly Schmitz in the case of Farben); however, such a course is
fraught with difficulties.  For example, take the case of Krupp.  The elder
Krupp is presumably senile and his indictment is therefore doubtful, both
as a matter of law and as a tactic.  On the other hand, the younger Krupp,
having arrived on the scene rather late, cannot be charged with the sins
of his natural or industrial antecedents.  It is quite possible therefore, that
a not too lenient judge will confine the prosecution against Alfred Krupp
only to such events as occurred from the time he took office.  To be sure,
an alert prosecutor would attempt to show certain background facts on
the plea that they are necessary in order to give significance to what
Alfred Krupp did later to further the conspiracy.  However, as every trial
lawyer is aware, courts are generally impatient with such an approach and
are likely to limit this kind of “background” proof.  The result would be a
limited and fragmentary account of the war crimes of Krupp A.G.

Aside from these considerations, the addition of Krupp as a defen-
dant would enhance the prospects of convicting Alfred Krupp and such
other individual defendants as may be joined.  For the much greater guilt
of the entity will tend to enhance the culpability of the individual defend-
ants.  The tactical wisdom of joining in one conspiracy indictment de-
fendants of varying degrees of guilt is known to every prosecutor—-and
defense lawyer (as witness the efforts of defense counsel in conspiracy
cases to obtain severances for their respective clients).  These same obser-
vations are applicable more or less to I.G. Farben.  From the point of view
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of exposing I.G. Farben’s sponsorship of the Nazi ideology, as well as to
convict its president, Schmitz, (who seems to have left very little evidence
of his personal culpability) the indictment of I.G. Farben would seem to
be indicated.

2. Propriety of joining corporations as defendants.
The question remains whether the quadrapartite agreement,

Charter or Control Council Law No. 10 precludes indictment of corpora-
tions.  Description of defendants as “individuals” and “persons” would, at
first blush, seem to buttress a contention that only natural persons were
envisaged by the Charter and the Law.

However, when the words are read contextually, it is clear that the
draftsmen did not intend to exclude criminal corporations from its
scope.  For example, Art. 1 of the quadrapartite agreement provides for
the trial of war criminals, “whether they be accused individually or in
their capacity as members of organizations or groups or in both capaci-
ties”.  Here the word “individually” is clearly intended to contradist-
inguish “representative” liability.  Certainly, it is not used to distinguish
“individual” from “corporate” liability.

The same formulation appears in Art. 6 of the Charter, this time,
however, prefaced by a reference to potential defendants as “persons”.
However (in the absence of law dictionaries and encyclopedias), I believe
the word “person” in statutes has consistently been held to embrace cor-
porations.  (The corresponding German, French and Russian words ap-
pearing in the Charter and Law should be ascertained and defined as a
matter of local law).

See also:  Art. 10, 11, 12 and 28 of Charter; and Art. II, subds. 2, 3,
4(a)(b), Art. III, subds. 1(a)(d), 2, 3, 4, Art. IV, subds. 1, 2(a)(b), and Art.
V of Control Council Law No. 10.
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12 September 1946
MEMORANDUM

To: General Taylor, Deputy Chief of Counsel
From: John M. Anspacher, Public Relations Officer

The attached memorandum concering the indictment against the in-
dustrialists appears to my unschooled mind to be worth careful considera-
tion.  My own study of the ideas herein presented was, I am afraid, some-
what prejudiced by my unfamiliarity with the legal questions involved.

However, there are two points upon which I feel justified in com-
menting.  With respect to Mr. Drachsler’s contention that the industrial-
ists concerned were “criminal” in themselves (Para. 1, d), I think that
such a claim, although perhaps supportable legally, might be hard to
press publicly.  Under present circumstances, with which you are even
more familiar than I, such a presentation of the case might find unfavora-
ble editorial criticism in the press.  If, however, as Mr. Drachsler suggests,
this is the most “expeditious” way of handling it, we shall do our best.  It
will be difficult to sell the public—-the press here will handle the story
with glee—-on such a concept, if we consider that the American public
still stands pretty much behind “vested interests”.  I draw your atten-
tion to the hue and cry of “premature anti-fascism” which went up in
Washington during the Spanish civil war.

On the other hand, it might be easier to push a case against the
industrialists as “tools” of the Nazi war machine, and as conspirators with
it (Para. 1c).  If the American people are to accept industrialism even in
such a concentrated form as the German “cartel system” created it, they
are going to accept it in its pre-Nazi form without much question.  Our
strongest argument, then, would be to punch home the double-barrelled
conspiracy after 1933.

These are ideas off the top of my head, in a sense, because I make no
pretense at knowing all the legalistics involved.  But for what they are
worth . . . they are yours.
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MEMORANDUM FOR MR. POMERANTZ 4 October 1946
SUBJECT: Mr. Drachsler’s Memorandum of 28 September

1.  I agree with Mr. Drachsler’s views that “one big trial” is not
feasible.

2.  I share his feelings that a series of separate trials will result in loss
of emphasis and diffusion unless we can devise some technique and se-
quence that will make them all hang together.

3.  I do not, without further persuasion, share Mr. Drachsler’s view
(pages 11, et seq.) that we should seek declarations of organizational
criminality.  That technique has had only very limited success in the inter-
national trial, and seems to me unnecessary anyhow.  There is no reason
why we cannot adopt an “institutional approach” if we select our defend-
ants intelligently and utlize the legal concept of conspiracy fully.

4.  I entirely agree that, in order to achieve coherence and clarity in
the presentation of these cases, we must emphasize that the industrialists
in the dock appear as individuals, as corporate officers, and as quasi-gov-
ernmental representatives of the German associations which they led.

5.  I am impressed with the possibilities of the meeting of the 20th of
February 1933 as a “jumping off” point for the entire sequence of eco-
nomic cases.  Out of an abundance of ignorance, I should suppose that
this meeting should not be stressed at the expense of the whole sequence
of conspiratorial acts at the time of Hitler’s rise to power; the other items
that should be handled conjointly include surely the industrialists’ letter
to Hindenburg requesting the appointment of Hitler, the “Keppler
Circle,” etc.

6.  I am coming to the view that witnesses should play a very impor-
tant role in the first trial.  I doubt that we will ever have documentary
evidence on the “industrial conspiracy” which will compete with the docu-
mentary evidence in Case No. 1.  I am hopeful that we can “jazz up” the
program and emphasize the “unifed conspiracy” element by using a care-
fully selected panel of eminent witnesses such as Thyssen, Schroeder, von
Papen, and others.

7.  By this device we can also in effect prosecute a number of individ-
uals whom we may not want to select as defendants, such as Thyssen.

8.  I think the time has come when we must all give a great deal of
careful thought to the matters covered by Mr. Drachsler’s memo and I
solicit your further suggestions.

T.T.
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OUTGOING CABLE

11 October 1946

TO: TAYLOR, NURNBERG
FROM: JUSTICE JACKSON

FILED REPORT AND RESIGNATION WITH PRESIDENT ON MONDAY
LAST BUT HE HAS NOT YET RELEASED IT.  NO CHANGE IN
ATTITUDE HERE AS TO METHOD OF TRIAL.  TALKED WITH
AMERICAN ALTERNATE ABOUT TRIAL OF ORGANIZATION
MEMBERS.  HE AGREES NOTHING IN JUDGMENT PREVENTS
CONTROL COUNCIL LAW OR RULE OF TRIAL COURTS TO PUT
BURDEN ON MEMBER TO SHOW LACK OF KNOWLEDGE.  IN FACT
I GATHER TRIBUNAL LEFT THAT POSSIBILITY DELIBERATELY AND
EXPECTED IT WOULD BE DONE.

JACKSON
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November 8th, 1946
To: Mr. Joseph M. Stone

cc – Mr. Lyon
From: A.L. Pomerantz

Subj: Your memorandum of October 25, 1946—Slave Labor
I read your memorandum last night concerning slave labor as

treated in Case No. 1.  It is an excellent job and I congratulate you on it.
If you have not already done so, you should deliver a sufficient number of
copies to Sprecher’s department, and especially to Jim Heath.  I am sure
multigraphing could be arranged.

There is one aspect of the problem I should like to discuss with you
at your leisure:  How do we bring home to Flick and the other industrial-
ists knowledge of the fact that the servitude was involuntary?  It is true
that the IMT findings are that the labor was forced, but this objective in
fact seems to be far from a showing of scienter.

I take it Flick will be able to make out a pretty strong case that all of
the Nazi propaganda releases conveyed the impression that the foreign
workers came here to Germany of their own free will and that he had no
reason to question the assertion.  Of course, in rebuttal it might be
pointed out that all of the surveillance exercised over these slave labor
camps would tend to negate that the workers were there of their own
volition.  However, Flick might be heard to say that in time of war this was
no more than the normal security measure.

Again, in adverting to the criteria of culpability, you quote the
Tribunal as requiring “an informed and willing participant” (your memo
p.10 last paragraph).  The question of Flick being “informed” has already
been adverted to.  The question of his being “willing” presents another
bothersome point.  What volition did Flick have?  Was not every industri-
alist required to hire a stated proportion of slave workers?  And was not
the alternative for non-compliance the shutting down of his plant or its
expropriation by the German government?

To rebut this defense, are we able to show that Flick took more than
a passive part in the slave labor program?  Specifically, can we show that
Flick established his own “recruitment” places in occupied territory?  (Ap-
parently Farben had established its own recruitment apparatus to supple-
ment that of the Reich administration).

Another possible avenue of approach to scienter—-at least to con-
structive knowledge—-would lie in a showing that Flick or his business
associates were members of one or more of the organizations found
guilty of slave labor practices, (Your memo p.5 et seq) and as such can be
charged with knowledge of the whole program; particularly since, at least
in the case of the SS, the Tribunal held “that its criminal activities must
have been widely known” (Your memo p.6 last line).

What do you think?
A.L. Pomerantz
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NOT FOR CIRCULATION
11 November 1946

MEMORANDUM for Mr. Lyon.
Recently two memoranda on the “Forms of German Business Enter-

prises” (Brilliant*) and on the I.G. “Group responsibility” have been writ-
ten.  The latter memo, by Zeck, tries to pin on Farben officials Criminal
responsibility “derived by virtue of obligations imposed by German law”.

All these attempts to throw some light on the question of responsibil-
ity are of no help unless

1. tort and criminal liability will be distinguished
2. it be stated under which German law responsibility will be

charged.
I can stretch my imagination and hold men criminally liable under

the 1871 penal imperial law or under penal laws issued by the Weimar
Republic or even under Nazi laws (I would not go as far back as to the
penal laws of Charlemagne) however such CharlyMcCarthy attempts are
of no avail in the fieldof corporation laws.  Soemeone should investigate
whether the German law of 1937 (e.g.) was criminal in character or not,
whether it is in force today or not, and if it is a perfectly good law, then to
develop the responsibility under this law.

Both Zeck’s and Brilliant’s memos are apparently based on the 1937
Nazi laws but so far I haven’t even heard Dr. Peiser to suggest that Nazi
war criminals should be prosecuted under Nazi laws.

Paul H. Gantt

* Name of the author
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14 November 1946
MEMORANDUM for Mr. Charles Lyon

I have a copy of a memorandum addressed to you from Mr. Paul H.
Gantt dated 11 November 1946.  It bears the unique classification “Not
for Circulation” and refers in part to a memorandum by me entitled
“Group Responsibility”.

My good and nimble witted friend from the Department of Interior
is possessed of a delightfully critical and uninhibited spirit which is all too
rare in Nurnberg.  His impressions of tout le mond are frequently accu-
rate, occasionally off base and always entertaining.  With respect to his
comments on my paper, although not normally particularly thin skinned,
I must be a porcupine.

There is not the remotest suggestion in “Group Responsibility” of
criminal responsibility under German law.  It is obvious that criminal re-
sponsibility for purposes of our prosecutions is derived under Control
Law #10, the pertinent sections of which are quoted in my paper.  Investi-
gation of German corporate law was made for the purpose of showing a
legal duty to manage and supervise respectively on the parts of the
Vorstand and Aufsichtsrat.  These legal duties were obviously for the ben-
efit of Farben stockholders.  Nevertheless I consider them extremely im-
portant for the purpose of showing a duty to manage and a consequent
inference of actual participation in corporate management.  It does not
matter to whom corporate officials were accountable for the performance
of these duties.  The facts of duty and performance concern me.  The
criminal responsibility results from our military occupation, and our own
concepts of criminality.

I hope this sets Gantt’s mind at rest . . .

William A. Zeck
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MEMORANDUM
29 November 1946

TO: General Telford Taylor, Room 117
Mr. Pomerantz, Room 242

RE: POSSIBLE LINE-UP OF MAJOR INDUSTRIAL DEFENDANTS IN
IRON AND STEEL INDUSTRY IN A COMMON CASE.

I. First Possibility:  A Case Limited to Aggressive War.
An idea has occurred to me for grouping leading personalities in the

iron and steel industry in a common case dealing exclusively with a count
on aggressive war.  The idea is not basically new, but a variation on ideas
considered early in the program.  It is advanced not for immediate deci-
sion but to provoke discussion, and to stimulate some reexamination of
the available evidence and of the legal problems involved in establishing
an aggressive war case.

(1) These are the basic premises:
a) A Flick case will go into court sometime in January or shortly

thereafter, which omits an aggressive war count.
b) Combining defendants from several different enterprises in-

volves an unmanageable body of evidence with respect to the individual
complexities of several corporate set-ups if all possible counts are in-
cluded against each defendant.

c) The O.C.C. program should, if possible hit the major industrial-
ists who aided preparation for aggressive war.  The planning and prepara-
tion for such war was, as we all know, the master crime from which the
others followed.

(2) A Proposal:  A trial of six to ten leading figures of the German
iron and steel industry around May or June 1947, based solely on an ag-
gressive war count.

(3) The possible defendants [omitted]
*****
(4) The advantages of such a proposed trial would be:

a) Any trial with an all-star cast packs a bigger wallop than a trial
limited to one corporate enterprise.

b) The proposed trial would strike at the heart of the German
rearmament program.

c) The defendants would form a relatively homogeneous group;
and the most important evidence would fit them all at the same time.  For
example:

(i) They were leaders of the iron and steel industry who cooper-
ated through the Wirtschaftsgruppe in the rearmament program.

(ii) They attended many meetings with von Hanneken and
Goering in the critical years of 1936 to 1939.

(iii) Most of them, together with a few others, comprised a
group which called itself the “Kleiner Kreis”, on which we have a number
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of documents which indicate that they were the real power behind the
throne in the Wirtschaftsgruppe Eisenschaffende Industrie.

d) The evidence on production - - i.e. the fact of rearmament - - is
comparatively easy to prove in the case of the corporate set-ups headed by
each of the above industrialists.  While the evidence will be from a num-
ber of different corporations it should not involve unmanageable
complexities.

II. Alternative Possibility:   A Common Case Involving all Counts
but Featuring Group Activity.

The first proposal might be thought to be incomplete or to contain
too much risk of acquittal under the technical limitations on Count I
imposed by the I.M.T.  If so, counts on spoliation and slave labor might
be added which would deal only with group activities, i.e. general pro-
grams administered by industrial associations.  For example:

a) Spoliation France - - Efforts to annex plants in Lorraine were
pushed by these men meeting together as the Kleiner Kreis at the
Stahlhof in Duesseldorf.  Their efforts were characterized by Funk as
Annexationgeluste.  The plants were parcelled out in so-called “trustee-
ships” in March 1941 through the Wirtschaftsgruppe Eisen.

b) Spoliation Russia - - Some of these men (including Flick) were
on the governing board (Verwaltungsrat) of the Berg und Huettenwerke
Ost, G.m.b.H. (BHO), an official organization for exploiting mines and
steel plants in Russia.

c) Slave Labor - - It appears that the Reichsvereinigung Eisen
(RVE) and the Reichsvereinigung Kohle (RVK) had important functions
in administering the slave labor program.  They appear to have been in
effect small central Planning Boards for the coal and steel industries.
Many of our men sat on the top committee (praesidium) of these outfits.
Flick was on both.  Pleiger headed RVK and Roechling RVE.

III. Tentative Nature of Foregoing Suggestions
The foregoing is intended only to stimulate consideration of some

interesting possibilities which may or may not be feasible.  I do not want
to be taken as either supporting or opposing these possibilities.  I have
phrased them as “proposals” only for rhetorical purposes.  I do not think
any definite decision as to the feasibility of these alternatives should be
made until we have analyzed further the very substantial body of docu-
ments that have come into our possession within the past month, and
perhaps even until we have tried them out on Counts 3 and 4 on Flick
and Steinbrinck.  These documents include (1) the very voluminous files
of the Flick companies now at O.C.C. Berlin, which include a good deal
of material on meetings of the official organizations referred to herein;
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(2) files of the RVK recently brought to Nurnberg from Essen; and 3)
files of Vereinigte Stahlwereke which have arrived from Duesseldorf and
more of which are expected.

Chas. S. Lyon

copies to:
Mr. Ervin, Room 242
Mr. Sprecher, Room 244
Mr. Heath, Room 317
Mr. Thayer, Room 316
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COPY
13 January 1947

MEMORANDUM TO COLONEL DAVID MARCUS, CHIEF, WAR
CRIMES BRANCH FROM RAPHAEL LEMKIN, ADVISOR ON FOREIGN
AFFAIRS, WCB, WD
SUBJECT: The Participation of German Industrialists and Bankers in
Genocide

German industrialists and bankers have participated in the crime of
genocide either by producing technical equipment and installations for
killing, by organising the production of industrial products from the bod-
ies of the victims and by receiving stolen properties belonging to the vic-
tims and selling them abroad.

1) In particular:
a) They produced gas chambers, in which millions of people were

gassed.
b) They produced gas trucks in which the victims were transported

for alleged purposes of re-settlement and which were adjusted for gassing
the passengers.

c) They produced deadly materials such as gas, drugs and others.
d) They produced crematoria installations.
e) They organized factories, on which human bodies and their parts

were used for industrial purposes, such as the production of soap, glue
from nails and so on.  A factory which produced soap from human bodies
existed in Danzig.  Before the killings the hair of women was removed,
carefully assembled and forwarded to factories.

f) They dealt in foreign exchange and jewelry which were robbed
from the victims and entrusted to industrialists and bankers with interna-
tional connections for the purpose of selling on foreign markets.

2) A preliminary investigation of these activities will disclose new and
additional aspects of crime, in which the industrialists and bankers have
participated.  It would be practical entrust the investigation of this aspect
of crime to a man who is familiar with these problems.  Dr. S. Mase, now
on the staff of OCC in Nuremberg might, be a logical choice.  I discussed
with him similar problems while I was in Nuremberg.  Dr. Mase is the
author of the most valuable brief on Hans Frank.

3) Therefore German industrialists and bankers should be indicted
also for participation in the crime of genocide along the above lines.

(signed)
RAPHAEL LEMKIN, Advisor on Foreign Affairs
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17 January 1947
TO: Mr. Ervin
FROM: Mr. Lyon
RE: Selection of Defendants in the Flick Case

I. THE HARD PUNCH APPROACH.  Select only two defendants
whose conviction seems 100% assured.  These were real leaders and cul-
prits.  The other possible defendants were followers.

[Friedrich Flick and Otto Steinbrinck are listed as defendants under
this approach. Discussion omitted.]
* * *

II. OWNERSHIP AND FRONT OFFICE APPROACH.  We can prove
a high degree of supervision by Flick’s Berlin office and knowledge of the
activities of the various operating companies.  Flick’s chief lieutenants af-
ter Steinbrinck’s departure at the end of 1939 were Kaletsch for all finan-
cial matters, Burkart for steel and soft coal, and Weiss for hard coal and
steel fabricating, or finishing, plants.  All three served on the Aufsichtsrat
of many Flick companies.  Burkart and Kaletsch were also on the
Vorstand of Mitteldeutsche Stahlwerke.

[Discussion of four individual defendants under this approach
omitted.]
* * *

III. THE TOTAL CONCERN APPROACH.  This would mean adding
some of the leading officials in major Flick companies.  There would nec-
essarily be some discrimination since some are available and some are
not, as shown below, and some important companies are not even repre-
sented at all because of lack of evidence.  The charges in each case would
be limited to responsibility for use and abuse of slave labor in plants
under their supervision.

[Discussion of seven individual defendants under this approach
omitted.]
* * *

IV. THE BAD MAN APPROACH.  This would mean adding people
who (except for 17) were lesser officials connected with slave labor
abuses.

[Discussion of four individual defendants under this approach
omitted.]
* * *

CHAS. S. LYON
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100-1162 31 January 1947
MEMORANDUM FOR: Colonel Damon Gunn, Acting Chief, War Crimes
Branch

SUBJECT: Production of chamber gas for concentration camps by
I.G. Farben Industrie and Status of Dr. Schuster, operator of gas cham-
bers in Dachau and Auchwitz.

1. Reference is made to your instructions of 29 January, to my memo
of 13 January 1947 to Colonel David Marcus forwarded to the Office of
Chief of Counsel in Nurenberg (attention: Mr. Dubois), and to Item D-17
of the teletype conference with Nurenberg, 29 January 1947.  In proceed-
ing further the case of the production of poison gas for concentration
camps, I came across valuable information which seems to implicate the
I.G. Farben Industrie.

2. The Intelligence Division Report No. 3971, dated 26 June 1945,
gives a detailed description of the gas chamber installations and opera-
tions.  The same report established the fact of the presence of Zyklon
(cyanide compound)—-a deadly gas—-at the time the gas chamber was
inspected.  Captain Ernest Wright from the Scientific Branch, War
Department, told me that this gas, known as Zyklon B, was produced ex-
clusively by I.G. Farben Industrie.  This gas seems to be the most appro-
priate for mass killings of civilian populations in cinditions as described
in the report pertaining to concentration camps.  It has a very high toxic-
ity and it acts quickly.  It is non-persistent and does not leave any traces in
the premises after its use.  It is also very cheap and readily available.  This
gas is used for commercial purposes especially for extermination of mice
and vermin.  In the latter case the toxicity might be lower.

3. Doctor Ambros, formerly in a position of leadership in I.G. Farben
Industrie, is supposed to have dealt with these matters.  Other German
scientists who may possess information hitherto are Horlein and Gross,
presumably now in custody in Nurenberg.  The man who was supposed to
procure poison gas and other deadly equipment to the concentration
camps is a certain Becher, top member of the SS staff which dealt with
the administration of concentration camps (Wu V. H.).

4. I think the examination of the I.G. Farben records and especially
the correspondence either with the central administration of the concen-
tration camps or with particular concentration camps, may give a clue.  It
might also be necessary to examine the production sheets of Zyklon B in
I. G. Farben especially for the time between approximately fall 1942 and
spring 1943 when most of the gasing acts took place.  If at this particular
time there is to be seen an increase in the production of Zyklon B that
means that I.G. Farben Industrie has worked for this particular purpose.
Captain Wright tells me that presumably Zyklon B gas experts were con-
sulted during the construction of the gas chambers.

5. Intelligence Division Report No. 3971 points out that prisoners in
the Dachau Camp claimed that a Doctor Heinrich J. Schuster was in
charge of the gas chamber.  Doctor Schuster was also reported to have
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been in charge of a gas chamber at Auchwitz, Silesia.  He was interro-
gated at a PW camp near Ludwigsburg where he was held at that time and
his record indicates that he was in charge of the Dachau Camp infirmary
which included the preparation of groups “sick people” for the gas cham-
ber.  In regard to the Auchwitz Camp, Doctor Schuster claimed that he
was held there four years as a political prisoner and stated that there were
four gas chambers located in the basement of a building and that the
toxic agent utilized in them was Zyklon B. The Intelligence Division
Report No. 3971 dismisses the statement by Doctor Schuster that he was a
political prisoner in Auchwitz.  In the files of our office, 109-3, Book I, a
certain Schuster is listed as a SS member of concentration camps person-
nel (his first name does not appear).  In our files, 108-2, a certain Doctor
Schuster is mentioned as Gestapo Agent, who committed atrocities and
murders of civilians in 1942 in Krasnodar, U.S.S.R.  I suggest that a search
should be made for Doctor Schuster who ought to be indicted for his own
crimes and be held as material witness as to the role of I.G. Farben
Industrie in procuring gas for the gas chambers.

6. The Intelligence Report No. CAB-RWH/265, dated 26 September
1945, contains valuable information about experimentation on inmates
of concentration camps for purposes of testing the effects of poison gases.
This information might be valuable for the case mentioned above as well
as for the doctor’s case now under trial.

7. I suggest that this memorandum be forwarded to the Office of
Chief of Counsel, attention: Mr Dubois.

RAPHAEL LEMKIN
Advisor on Foreign Affairs
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6 February 1947
MEMORANDUM
TO: Mr. Ervin

1.  It has been suggested to me that it would be desirable to have an
entire case which would concern itself only with the charge that the Nazis
exterminated approximately 6,000,000 European Jews.  It is represented
that this is by far the most important and sinister item in the entire Nazi
history, and that this wide-scale slaughter of Jews has nonetheless been
submerged in the great variety of other charges which were dealt with in
the International Trial.  The proponent of this suggestion further pro-
posed that the defendants in such a trial should be as numerous as possi-
ble, and should be composed of those people primarily responsible for
ordering and planning the Jewish executions.

2. I have come to no conclusion on the wisdom of this proposal;
however, I would like to give it consideration and I would like to have
your thoughts and recommendations on this subject.

3. One difficulty which occurs to me at the outset is that of selecting
the defendants for such a trial.  We are not concerned here with people
in the concentration camp or camp commandant level; we are concerned
with the central planners and organizers.  With the exception of such
people as Eichmann whom we have never been able to locate, I am not
aware that there are many leading Nazi officials who were primarily con-
cerned with the extermination of Jews, as such.  Rather it is my impres-
sion that such an extermination was sort of a Standing Operating Proce-
dure in many fields of activity, and that most of the people who played an
important role in ordering and planning the Jewish extermination proba-
bly committed many other crimes as well.  In all events, I would like to
have this particular aspect of the question given careful consideration.
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