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DISREGARDING THE RESULTS: EXAMINING THE NINTH
CIRCUIT'S HEIGHTENED SECTION 2 “INTENTIONAL
DISCRIMINATION” STANDARD IN  FARRAKHAN V.
GREGOIRE

Ryan P. Haygodd

“No voting qualificationor prerequisite to voting or standard,
practice, or procedure shall be imposed . . . in a manner wdsahs

in a denial or abridgement of the righit any citizen . . to voteon
account of race . . .’

INTRODUCTION

Following the release in 1980 of a groundbreaking studigshington
State officials asked themselves a hard question: Whyhdidtate lead the
nation in the disproportionate incarceration of African Ames€a In
response, the state’s legislature and supreme court commneidstheir own
studies on the impact of race in Washington’s criminatige systerd. The
answers were inconclusive, but the disparities were—andasgi#—glaring,
and for the past three decades, citizens in Washington hasmpétd to
determine what factors drive the state’s stark racial disgsiin its criminal
justice system. Indeed, just this year, the Washingtate Sask Force on
Race and the Criminal Justice System released a preliminary oep@ce and
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Washington’s criminal justice system, which again grapplét this issue,
finding that racial disparities “affect outcomes in the amath justice system
and matter in ways that are not fair, that do not advaegiirhate public
safety objectives, and that undermine public confidence ircminal justice
system.*

A case initiated by a handful of Washington's minoritynates,
Farrakhan v. Locké, offered perhaps the best opportunity to definitively
answer the important questions raised by these studilese.case challenged
the manner in which pervasive racial discrimination in Wagbirig criminal
justice system led to the disproportionate denial ofngotiights to racial
minorities with felony convictions, violating sectioroPthe Voting Rights Act
of 1965 (“VRA”"). As a result of this discrimination, @stonishing 24% of
Black me® and 15% of Washington’s Black population have been dengd th
voting rights’! The central legal argument in the case was that the Statetcan
condition the most fundamental democratic right—the rightote—on the
basis of results of a criminal justice system that theeStatlf has never
disputed is tainted by racial bias.

In January 2010, the Ninth Circuit, in the first ruliofjits kind, reversed
the district court’s ruling and granted summary judgmienfavor of the
plaintiffs However, in October 2010, the Ninth Circuit initiated @wn
rehearing en bandt reversed its earlier rulings and announced a new standard
imposing a nearly insurmountable “intentional discrirniovat threshold for
section 2 felon disfranchisement litigation. This neandard, which was used
to dispose of thé&arrakhan plaintiffs’ claims? is inconsistent with the text,
precedent, and legislative history of the VRButure plaintiffs have to show
“at least: (1) that Washington’s “criminal justice system was itéecby
intentionaldiscrimination,” or (2) that the state’s “felon disfrisement law
was enacted with such intedf”

This Article addresses the implications of this heightkersection 2
“intentional discrimination” standard in the felon disfthisement context,
and discusses how the en banc court, unlike each court befayeored the
compellingand unrefutedevidence of racial discrimination in Washington'’s
democratic processes and, in so doing, disregarded theestafilished
discriminatory results standard that has governed sectioas@s for nearly
thirty years. Part | provides an overview of ferakhanlitigation, focusing
on each court’s treatment of the plaintiffs’ evidence of tatigcrimination in

4. Task Force on Race and the Criminal Justice ByséePreliminary Report on Race and
Washington’s Criminal Justice System 23(2011).

5. Farrakhan v. Lockd~@rrakhan ), 987 F.Supp. 1304, 1307 (E.D. Wash. 1997), reull
nom. Farrakhan v. GregoirEdrrakhan Il), 590 F.3d 989 (9th Cir. 2010).

6. Expert Report of Alec Ewald, Ph.D. at 4Farrakhan | 987 F.Supp. 1304 (E.D. Wash.
1997); Jamie Fellner & Marc Mauer, Losing the VoTéhe Impact of Felony Disenfranchisement
Laws in the United States 8-9 (1998).

7. Christopher Uggen & Jeff Manza, Democratic Conitoa@ Political Consequences of
Felon Disenfranchisement in the United States, 67 8oc. Rev777, 797-98 (2002).

8. Farrakhan I} 590 F.3d 989 (9th Cir. 201(farrakhan | 338 F.3d 1009 (9th Cir. 2003),
cert. denied, 543 U.S. 984 (2004);.

9. Farrakhan v. Gregoir&#&rrakhan Ill), 623 F.3d 990 (9th Cir. 2010).

10. Id. at 993 (emphasis added).
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the criminal justice system. Part Il outlines how Herakhan Il court’'s
ruling improperly applied an intent standard in disregafdsection 2’s
statutory language, legislative history, and longstandiegegulent. Part Il
analyzes theFarrakhan Il decision and its implications for future felon
disfranchisement claims under section 2.

|. THE FARRAKHAN V. GREGOIRE L ITIGATION

Moments after Muhammad Shabazz Farrakhan read the Second Circuit’s
then recently-issued opinion iBaker v. Pataki in the law library at
Washington State Penitentiary, he conceived of a legal theorgstore his
voting rightsl2 He leaned over to Al-Kareem Shadeed, Ramon Barrientes,
Clifton Briceno, and Timothy Schaaf, all regular visittosthe prison’s law
library, and shared the legal question that evenly divideden ban®aker
court: whether felon disfranchisement laws could be challengddr section
2 of the VRA as state voting qualifications that disprtipnately denied the
right to vote to racial minorities with felony convicte¥® The inmates were
particularly drawn to the reasoning of the five judges whockmed that
section 2’'s plain language unambiguously applied to claimatlenging state
felon disfranchisement law$.

Mr. Farrakhan and his fellow inmates then began to investit&ie
claim. They first seized upon research concluding thassttiking degree of
racial disparities in Washington’s criminal justice systdith not reflect the
rate at which racial minorities actually participated in erinThey connected
these findings to the fact that felony convictions automé#fid¢eabgered the
loss of voting rights under the Washington Constitut® and set out to
establish that Washington’s felon disfranchisement law dgtimported the
inequality from the criminal justice system into the stalitical process in
violation of their voting rights.

Armed with these ideas, and using Baekerdecision as a blueprint, Mr.
Farrakhan and Mr. Shadeed (African Americans), Mr. Barrienteg(Lat
American), and Mr. Briceno and Mr. Schaaf (Native Americanagjb
together as plaintiffs and filed a pro se lawsuit in felddisdrict court, alleging
that Washington’s felon disfranchisement law violatedige@ of the VRA
because it carried forward the racial discrimination infectiegsthte’s
criminal justice system into the exercise of the francHise.

A. TheFarrakhan Appeal and Judge Kozinski's Dissent

In its first ruling on summary judgment, the distreciurt recognized that
“[pllaintiffs’ evidence of discrimination in the criminaligtice system, and the
resulting disproportionate impact on minority votingower, [was]

11. 85 F.3d 919 (2d Cir. 1996).

12. Interview with Muhammad Shabazz Farrakhan, in LGal. (Nov. 19, 2010).

13. Baker 85 F.3d at 921-22, 935.

14. 1d. at 943.

15. Wash. Const. art. VI, § 3.

16. University Legal Assistance at Gonzaga Law Stiftidl A") was appointed by the
district court as counsel shortly after the filingDF later joined as cocounsel.



54 COLUMBIA LAW REVIEW SIDEBAR [Vol. 111:51

compelling.?’ Nevertheless, it held that such evidence was not relevant to
section 2’s “totality of the circumstances” analySis. The district court
concluded that the plaintiffs failed to establish a secfioriolation because
there was no showing that the enactment of the disfranchigepnovision
“was motivated by racial animus, or that its operation itself has a
discriminatory effect 9

On appeal, thé&arrakhan | panel reversed, holding that (1) the district
court had “misconstrued the causation requirement of a Secéioalysis” and
(2) evidence of racial discrimination in Washington’s ¢niah justice system
was a relevant factor in identifying a section 2 violaB®nThe Farrakhan |
court emphasized that “a Section 2 ‘totality of the circums&nicguiry
requires courts to consider how a challenged voting practieeacts with
external factors such as ‘social and historical’ condititveg result in the
denial of the right to vote on account of radé.Hence, it held that the district
court should have considered “the way in which the disenfregctant law
interacts with racial bias in Washington’s criminal jostisystem to deny
minorities an equal opportunity to participate in tratess political process?2
Accordingly, theFarrakhan | court remanded the case for the district court to
reevaluate the evidence in light of the proper stanéfard.

The State filed petitions for rehearing, which were deffeth a scathing
dissenting opinion on the denial of rehearing, Judgeris&z who would later
preside over thd-arrakhan Il en banc court as Chief Judge of the Ninth
Circuit, argued that the panel's “questionable interpitatiof section 2
“misinterprets the evidence” and threatens the VRA i&elfCalling the
decision “a dark day for the Voting Rights Aé€"Judge Kozinski explained
that “plaintiffs never produced a shred of evidence of inteatio
discrimination in Washington’s criminal justice systemfiich he said was a
“fundamental flaw” to the plaintiffs’ claim because the VRA waver
intended to reach felon disenfranchisement las Instead, Judge Kozinski
characterized the plaintiffs’ evidence as mere “statistical diggmi%® which
the Ninth Circuit earlier held “wereot enough to establish vote denial under
section 2.29 Judge Kozinski concluded his dissenting opinion bjntayhe
groundwork for what would later become the heightenedaetintentional

17. Farrakhan v. Locke, No. CS-96-76-RHW, 2000 WDBt. LEXIS 22212, at *14 (E.D.
Wash. Dec. 1, 2000).

18. Id. at *4.

19. Id. at *9-*10.

20. Farrakhan | 338 F.3d 1009, 1016, 1020 (9th Cir. 2003).

21. Id. at 1011-12 (quoting Thornburg v. Gingles3 4%S. 30, 47 (1986)).

22. Id. at 1014.

23. Id. at 1012.

24. Farrakhan v. Washington, 359 F.3d 1116, 111é (©fr. 2004) (Kozinski, J.,
dissenting).

25. 1d. at 1116-17.

26. Id.

27. I1d.at 1117, 1120.

28. Id. at 1117.

29. Id. at 1118 (citing Smith v. Salt River Projéagric. Improvement & Power Dist., 109
F.3d 586, 595 (9th Cir. 1997)).
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discrimination standard that would dispose of the gféhtclaims six years
later:
Intentional discrimination in the criminal justice systeif, it
interacts with a standard, practice or procedure with respect to
voting, could amount to illegal vote denial on accountawfe . . . .
To the extent the district court's decision ... wasebasn its
misunderstanding of Section 2 and belief that evidence aftiatel
discrimination external to voting could never be taken into @augo
it was wrong. However, the result it reached was correct because,
even under the correct standarglaintiffs have not produced
evidence of intentional discrimination . 30 .

B. TheFarrakhan IAppeal

On remand, the district court once again found that tleéntgfs’
evidence showed that racial disparities existed at nearbry stage of
Washington’s criminal justice systeth. Significantly, the districtcourt
distinguished the plaintiffs’ evidence from the bare stiatl disparities
proffered by the plaintiffs inSmith v. Salt River Project Agricultural
Improvement & Power Distrigt2 noting that the plaintiffs “submit[ted] expert
reports that substantiate[d]” their assertion that “ttaissical disparity and
disproportionality evident in Washington’s criminal iae systemarise from
andresult indiscrimination” and that these expert reports were neverteéidpu
by defendant33 Notwithstanding the unrefuted and substantial character of
the evidence before it, the district court still concludeat,tunder the totality
of the circumstances, the plaintiffs’ evidence failed to destrate a section 2
violation because “the racial bias in the criminal justigetem was ‘simply
[one] relevant social and historical condition to be considlewhere
appropriate.’® It erroneously reasoned that “[o]ther factors, particularly
Washington’s history, or lack thereof, of racial biadtsnelectoral process and
in its decision to enact the felon disenfranchisement gicng, counterbalance
the contemporary discriminatory effects that result from tlag-td-day
functioning of Washington’s criminal justice systef®.” The district court
concluded by noting that the “statutory language of esttin (a) of Section 2
of the VRA limits its application to those circumstandés, totality of which
establish the existence of discrimination in voting on adeo scale36

30. Id. at 1119 (emphasis added).

31. Farrakhan v. Gregoire, No. CV-96-076-RHW, 2006.WDist. LEXIS 45987, at *19 n.7
(E.D. Wash. Jul. 7, 2006).

32 109 F.3d 586 .

33. 2006 U.S. Dist. LEXIS 45987, at *19 n(@mphasis added). Furthermore, the court
noted that such evidence was unrefuted. Id. at *tleed, at oral argument before the panel,
counsel for Washington State argued that even % 15 the black population are disqualified
from voting on account of race, 85% are not: “[¥]still have ... 85% of the members of the
minority group at issue that have the ability tecélrepresentatives of their choice.” Transcript o
Oral Argument at 13arrakhan II, 590 F.3d 989 (9th Cir. 2010).

34. Farrakhan v. Gregoire, 2006 U.S. Dist. LEXIS8B%t *20 (quotingFarrakhan | 338
F.3d 1009, 1020 (9th Cir. 2003)).

35. Id. at *29.

36. Id.
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On appeal, the Ninth Circuit reversed. Tearakhan Il court, in a 2-1
ruling, weighed the plaintiffs’ “uncontroverted” and “compedi evidence
and concluded that it was “bound by [thedrrakhan I[court’s] holding” that
Washington’s felon disfranchisement law violated sectigf 2n issuing the
decision, thd=arrakhan Il court noted that the plaintiffs’ evidence comprised
not only “statistical disparities” but “[spoke] to a duratdastained difference
in treatment faced by minorities in Washington’s crimijatice system—
systemic disparities which cannot be explained by ‘factodependent of
race.”38 Focusing on this evidence, tRarrakhan Il court declared:

Before one who commits a criminal act becomes a felon. ..

numerous other decisions must be made by State actorsce Pol

departments decide where to spend resources, officers decicle whi
individuals to search and arrest, prosecutors decide widohduals

to charge (including whether to charge a felony or a misdemgano

detain, and prosecute. If those decision points are infecitbd w

racial bias, resulting in some people becoming felons uost j

because they have committed a crime, but because of their race, then

that felon status cannot, under section 2 of the VRAqudilify
felons from voting?®

C. TheFarrakhan lliCourt’'s En Banc Review

Four months after its own finding that Washington’s offel
disfranchisement law violated section 2, the Ninth Cirdeitided sua sponte
to rehear the case en b&fc At oral argument, the en banc panel focused on
two questions: (1) whether the evidence in the record edtabliintentional
discriminationl and (2) whether section 2 of the VRA applies to felon
disfranchisement law&

Just three weeks after oral argument, Bagrakhan Il court issued a
seven-page per curium opinion that not only revefsadakhan landll, but
also announced an unprecedented and nearly insurmountaldatitintl
discrimination” standard for section 2 litigation to dispoof the plaintiffs’
claims43 The court began its discussion by questioning the verjcapitity
of section 2 to felon disfranchisement laws. The couwtem its new-found
skepticism on four facts: (1) three circuits had concludetbn
disfranchisement laws cannot be challenged under section)2fel@
disfranchisement is affirmatively sanctioned by the FourteArmikndment of
the U.S. Constitution (as explainedRichardson v. Ramiré%); (3) Congress

37. 590 F.3d at 1009, 1016.

38. Id. at 1012.

39. Id. at 1014.

40. Farrakhan v. Gregoire, No. 06-35669 (9th CirilAZ8, 2010). A week later, the United
States Supreme Court asked the Solicitor Genemaéigh in on whether it should grant certiorari
in Simmons v. Galviran appeal filed February 1, 2010 after the Cir@atirt of Appeals for the
First Circuit rejected a similar challenge to Massesetts’ felon disfranchisement law.

41. Transcript of Oral Argument at 6—7, 50-52, 6% 70,Farrakhan lll, 623 F.3d 990 (9th
Cir. 2010).

42. Id. at 11-13, 22.

43. Farrakhan Ill, 623 F.3d 990, 992-93.

44. 418 U.S. 24 (1974).
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was aware of felon disfranchisement laws in 1965 when it ethdbe VRA
and in 1982 when it amended the Act, but failed to indithat these laws
were “in any way suspect”; and (4) felon disfranchisementabgeonly after
an individual has been found guilty, a determination “migehe criminal
justice system, which has its own unique safeguards and iesnagdainst
arbitrary, invidious or mistaken convictioAY” In light of these four
considerations, the court applied a new section 2 tdsarrakhan Ill, which,
as described in further detail below, finds no suppilter in the text of the
statute or from the intent of Congress.

The new test requires plaintiffs to shoat feast: (1) that Washington’s
“criminal justice system [was] infected by intentional disénation,” or (2)
that the state’s “felon disfranchisement law was enacted with mtent.*6
Furthermore, the court explained that its addition ofphease “at least” was
intentional, as it expressed no opinion whether eithéresfe showings “would
necessarilyestablish” that Washington’s law violated sectictf 2.

Having established this new heightened section 2 ‘“intemtion
discrimination” standard, the court provided only a cursayiew of the
plaintiffs’ unrefuted and substantial evidence, which it abarized merely as
“statistical evidence [of] racial disparities in Washingsonriminal justice
system,*8 and held that “[b]ecause plaintiffs presented no evidence of
intentional discrimination in the operation of Washargs criminal justice
system,” they have failed to meet their burden under the ¥R so doing,
the c%urt affirmed the district court's grant of summargigment for the
State®

[I. THE RESULTS STANDARD FOR SECTION 2 CASESDISREGARDED

Though the court’s cursory opinion ignored it, the ldagding analysis
in section 2 litigation was clear. The plain language @gtisn 2, the
congressional intent that governed its enactment, anthliseed Supreme
Court precedent should have guided the Ninth Circuit'padigion of the
plaintiffs’ claims inFarrakhan Ill, just as it did ifFarrakhan landFarrakhan
Il.

45. Farrakhan Ill, 623 F.3d at 993.

46. |d. Five concurring judges declined to follome tmajority’s new rule, four of whom
“respectfully partfed] company with the majority tbe extent that it suggests that proof of
discriminatory intent is required to establish 2 @olation.” Id. at 996. The fifth, Judge Graper
noted that the district court’'s decision could hgheld without disturbing the Ninth Circuit's
previous pronouncements karrakhan | regarding to the general applicability of sect®rio
Washington's felon disfranchisement law. Id. af 9%As Judge Graber stated: “Once we have
resolved a preliminary and important point of lamdahe full court and the Supreme Court have
declined to intervene, judicial prudence stronghggests that we should not later disturb that
ruling . . . in the very same case when doing sent&rely unnecessary.” IdThus, the apparent
unanimity in the Ninth Circuit’'s per curiam opiniomay be due less to genuine agreement among
the judges as to the applicability of section 2efon disfranchisement laws, and more to the fact
that there were multiple grounds on which to afftira decision of the district court.

47. |d. at 993-94.

48. Id.at 992.

49. |d. at 994.

50. Id.
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A. Section 2’s Plain Language

The cardinal canon of statutory interpretation is thatatute must be
interpreted according to its plain meaniig.This fundamental rule is simple
and straightforward: “[Clourts must presume that a lafgiee says in a statute
what it means and means in a statute what it says there,” arteet{\Whs here,
“the words of a statute are unambiguous, then, this firgircanalso the last:
‘[9]udicial inquiry is complete.’®2

Section 2 of the VRA states:

a. No voting qualification or prerequisite to voting standard,

practice, or procedure shall be imposed . . . in a mannehwésults

in a denial or abridgment of the right of any citizento. vote on

account of race . . . as provided in subsection (b).

b. A violation of subsection (a) of this section isabfished if, based

on the totality of circumstances, it is shown that theitipal

processes Ieading to nomination or election . . . arequally open

to participation 3/ members of a class of citizens protetted

subsection (a). . 2

Subsection (a) is clear—all “voting qualification[s]” falithin its reach.
Its protections apply, without limitation, to “any @iin.®* Thus, where a
challenged law is a “voting qualification” under subsection (g only
remaining question is whether it “results in a denial aidglement of the
right... to vote on account of race or color” under thdality of the
circumstances,” a factual inquiry, as provided under subse)§°

Here, the plaintiffs argued, and the defendants conceded, that
Washington’s felon disfranchisement law violates seQitwecause: (1) itis a
“voting qualification” within the meaning of subsection;(@hd (2) it imports
racial discrimination from Washington's criminal justicgystem into
Washington’s political process in violation of subsatti(b). Thus, as the
Farrakhan | court ruled, no plausible reading of subsection 2(a)'sndiext
would exempt Washington’s felon disfranchisement law ficowerage as a
“voting qualification.’®

Precisely because it would be nearly impossible to do sd;airakhan
Il court did not argue otherwise. In this sense, the coufirreadl Farrakhan
I's holding that a challenge to Washington’s felon disfreserhent law may
be cognizable under section 2. All that should have remaméie court’s
analysis, then, was to determine whether Washington’s eclgatl law

51. Conn. Nat'l Bank v. Germain, 503 U.S. 249, 25B{H092).

52. 1d. at 253-54 (quoting Rubin v. United Statet9 W.S. 424, 430 (1981)).

53. 42 U.S.C. § 1973(a)—(b) (2006) (emphasis added).

54. Id.

55. Id.; see also Thornburg v. Gingles, 478 U.S. 88,(1986) (“[T]lhe Senate Report
espouses a flexible, fact-intensive test for 8®ations . . . .").

56. SeeFarrakhan | 338 F.3d 1009, 1016 (9th Cir. 2003) (“Felon disanfthisement is a
voting qualification, and Section 2 is clear tlaty voting qualification that denies citizens the
right to vote in a discriminatory manner violates ¥RA."); see also Hayden v. Pataki, 449 F.3d
305, 36768 (2d Cir. 2006) (Sotomayor, J., disseht(“It is plain to anyone reading the [VRA]
that it applies to all ‘voting qualification[s].” And it is equally plain that [a felon-
disfranchisement law] disqualifies . .. peoplenfrosoting. ... Section 2 of the Act by its
unambiguous terms subjects felony disenfranchiseffeams] . . . to its coverage.”)
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“results” in vote denial “on account of race.”

B. The Court’s Disregard for Section 2’s Congressionalétisand
Longstanding Precedent

The Farrakhan Il court, citing conflicting opinions from other circuits,
concluded that “the rule announced Rarrakhan | sweeps too broadly?
Reaching back into history, the court stated that whileg@xss was aware of
the existence of felon disfranchisement laws when it origirelacted the
VRA in 1965 and when it later reauthorized section 21982, it gave no
indication that such laws were “in any way suspégt.As explained in the
previous section, the unambiguous language of the statotieresl this
historical analysis unnecessary.

Mirroring the language of the Fifteenth Amendment, seciamiginally
provided that “[n]Jo voting qualification or prerequistte voting, or standard,
practice, or procedure shall be imposed or applied by ang Stapolitical
subdivision to deny or abridge the right of any citizerthef United States to
vote on account of race or col®@” In 1980, a plurality of the Supreme Court,
in City of Mobile v. Boldeninterpreted section 2 to require a showing of
discriminatory intent, as was required for Fifteenth Anmeeuit claim<0

In 1982 Congress amended section 2 to specifically ovelolgile's
intent test, observing that “if an electoral system operatgsytto exclude
blacks or Hispanics from a fair chance to participate, thenrthtter of what
motives were in an official's mind 100 years ago is & thost limited
relevance 81 Congress expressly stated that its 1982 amendmentditimszc
were designed “to make clear that proof of discriminatetgrit is not required
to establish a violation of Section 92” With this amendment, Congress
restored section 2’s traditional “results” only test.

Indeed, the Ninth Circuit itself has cautioned even agdgtstsingtoo
narrowly on the history of official discrimination factor oécion 2’s totality
of the circumstances analysis, as such a focus runs kefriplac[ing] too
much emphasis on the plaintiff's ability to prove intenél discrimination 83
As discussed above, thHearrakhan | court rejected the district court's “by
itself” causation standard precisely because it “would effectieglg an intent
requirement back into the VRA, in direct contradiction @& thear command
of the 1982 Amendments to Section®2.”

57. Farrakhan llI, 623 F.3d 990, 993 (9th Cir. 2010).

58. Id.

59. SeeThe Voting Rights Act of 1965, Pub. L. No. 89-18®, 79 Stat. 437 (1965).

60. 446 U.S. 55, 61-63 (1980) (holding section 2 s'viatended to have an effect no
different from that of the Fifteenth Amendment it9e

61. S. Rep. No. 97-417, at 36 (1982).

62. S. Rep. No. 97-417, at 2.

63. Gomez v. City of Watsonville, 863 F.2d 1407, 844th Cir. 1988).

64. Farrakhan | 338 F.3d 1009, 1019 (9th Cir. 2003). Indeed thes Supreme Court
recognized inChisomv. Roemey the “coverage provided by the 1982 Amendmentgction 2]
is coextensive with the coverage provided by theé préor to 1982.” 501 U.S. 380, 383-84
(1991). As enacted in 1965, the original sectidra2ked the Fifteenth Amendment’s prohibition
on intentionally discriminatory voting laws, whichunder Hunter v. Underwood include
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Though it found no ambiguity in the statute’s langudge court
nevertheless delved into its legislative history and antexia heightened
standard for establishing a section 2 violation.

C. Future Section 2 Felon Disfranchisement Litigation Urieiemrakhan I

The Farrakhan Ill court’'s second option for establishing a section 2
violation provides nothing new—section 2 already podhi voting
qualifications with discriminatory intent. The Supreme £das sustained a
challenge to felon disfranchisement law under the Fourteen#ndment on
exactly this basi8® It is the first requirement, however, that is particylarl
striking and warrants further attention.

Notwithstanding that the Ninth Circuit—iRarrakhan land in numerous
other cases—explicitly acknowledged tliv@entis simply not required under
section %6 the court here adopted a new requirement contradictingdsettle
law. Given how fundamentally at odds the court's new efitibnal
discrimination” formulation is with section 2’'s statytaiext and legislative
history, one might expect additional guidance from the caitb the basis for
this development. Unfortunately, only two scarcely developases are
proffered: (1) the affirmative sanction for felon disfchisement laws in
section 2 of the Fourteenth Amendment, and (2) the itdali plaintiffs’
criminal convictions, which resulted from a process witls ‘Giwn unique
safeguards and remedies against arbitrary, invidious or mistnviction.®’
Upon closer inspection, however, neither justificatiommately provides the
necessary support for the court’s interpretation.

1. Section 2 of the Fourteenth Amendment.Contrary to the court’s
suggestion, Richardson v. Ramirezand its dicta describing felon
disfranchisement laws as having an “affirmative sanction’eirtisn 2 of the
Fourteenth Amendment, do not immunize Washington’s digtatory felon
disfranchisement law from section 2's “results test” fdeast three reasof8.

First, the Fourteenth Amendment does not “sanctia@tially
discriminatory disfranchisement laws. As the court categorically stated in
Hunter v. Underwood

[Section] 2 was not designed to permit the purposeadial

discrimination attending the enactmemd operationof [Alabama’s

intentionally discriminatory felon disfranchisemdatvs. Thus, just as the original section 2
prohibited intentionally discriminatory felon diafichisement laws, there is no question that
section 2’'s “results test” prohibits felon disfraigement laws—Ilike Washington State’s—that
creates discriminatomesults

65. Hunter v. Underwood, 471 U.S. 222, 233 (198F\lébama’s felon disfranchisement
law’s] original enactment was motivated by a desiréiscriminate against blacks on account of
race and . . . continues to this day to have tfiatte As such, it violates equal protection .”)..

66. See, e.g., Old Person v. Brown, 312 F.3d 108&01(9th Cir. 2002) (“In 1982,
Congress amended section 2 of the Voting Rightstéaliminate any intent requirement with
respect to vote-dilution claims.”); Ruiz v. City 8finta Marial60 F.3d 543, 557 (9th Cir. 1998)
(noting Congress’s statement that “intent testplaced an inordinately difficult burden of proof
on plaintiffs and . . . asked the wrong questiantgfnal quotation marks and citation omitted)).

67. Farrakhan 111,623 F.3d 990, 993 (9th Cir. 2010).

68. 418 U.S. 24, 54 (1974).
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felon disfranchisement law] which otherwise violates 8 1tha#

Fourteenth Amendment. Nothing in our opinionRichardson v.

Ramirez. . . suggests the contreiy.

Thus, even if felon disfranchisement laws are generally pebtdasshe
racially discriminatory result attendant to the operatibVashington’s felon
disfranchisement law is not immune from congressionalipitan. In this
sense, section 2 of the Fourteenth Amendment is noetitférom section 1 of
the Thirteenth Amendment, which permits states to senteriseners to
labor/0 but which does not permit states to impose that penaitya
discriminatory basis, and has never been read as a limit cogré€ss’s
enforcement powefl

Second, as the Ninth Circuit recently recognizedHarvey v. Brewer
section 2 of the Fourteenth Amendment places no indepenogtibns on
Congress’s powers to regulate felon disfranchisement:

[TThe absence of a constitutional prohibition does not soméddar a

statutory one. Simply because the Fourteenth Amendmentndbes

itself prohibit States from enacting a broad array of rfelo
disfranchisement schemes does not mean that Congress casoot do
through legislation—provided, of course, that Congreas the
authority to enact such a prohibitién.
Indeed, the Reconstruction-era Congress that drafted sectiai the
Fourteenth Amendment exercised just such authority, profgliertain types
of felon disfranchisement. As thdarvey court recognizedsection 2 of the
Fourteenth Amendment permits states to disfranchise indildfor both
statutory and common-law felonié%. But the same Congress that drafted the
Fourteenth Amendment also prohibited the readmitted statesn f
disfranchising individuals fostatutoryfelonies/4 demonstrating that section 2
of the Fourteenth Amendment does not somehow limigmessional authority
to regulate felon disfranchisement committed by the state.

Third, even if, contrary to the Supreme Court’s holdinglimter, section
2 of the Fourteenth Amendment limited Congress’s powersnforce the
Fourteenth Amendment, it would not also limit Congresehforcement
powers under thEifteenthAmendment Although the Fourteenth Amendment
only imposes a penalty of reduced representation for dis@tory voting
practices, the Fifteenth Amendment expressly prohibits rd@afimination in
voting categorically, and contains no exception for felonraishisement
laws/® As a subsequent enactment, the Fifteenth Amendment tiokiog

69. 471 U.S. at 233 (1985) (emphasis added).

70. U.S. Const. amend. XIII, § 1.

71. See Gates v. Collier, 501 F.2d 1291, 1299 (5th1974) (“Undoubtedly the appellants’
policy of segregating inmates . . . is in violatwn . . the Fourteenth Amendment.”).

72. Harvey v. Brewer, 605 F.3d 1067, 1077 (9th 2010).

73. 1d. at 1072-73, 1075.

74. The Reconstruction Act of March 2, 1867 setdbrditions for the exclusion ainly
those citizens “disfranchised for . .. rebellionfor felony at common lasv ch. 153, 14 Stat.
428-29 (1867) (emphasis added). Thus, the Actilpitell disfranchisement fostatutory
felonies. Harvey, 605 F.3d at 1077.

75. Compare U.S. Const. amend. XIV, § 2 (indicatingen the right to vote . . . is denied
to any of the male inhabitants of such State,the. basis of representation therein shall be
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where there is any conflict with the Fourteeffth.

Indeed, the fact that the Reconstruction Congress expressideced,
but ultimately rejected, several proposals to include an &rcefor felon
disfranchisement laws in the Fifteenth Amendment, demoestithiat such
laws are not beyond the reach of Congress’'s Fifteenth Amemdmen
enforcement powerS. The framers of the Reconstruction Amendments were
“quite capable” of drafting exceptions for felon disfranchiseniaws, and
could have incorporated such an exception into the Fifteenttndment had
they “intended to do so/8

Thus, neither the Fourteenth Amendment Rachardsonprovides any
basis for altering section 2’s plain language and purpmsectude an intent
requirement.

2. Washington State’s Criminal Justice System SafeguardShe
second reason relied upon by the court in support of‘iitsentional
discrimination” standard is also unavailing. The court erpldithat it was
“skeptical that felon disenfranchisement laws can be challengext gadtion
2 of the VRA” because the “criminal justice system. .. ®own unique
safeguards and remedies against arbitrary, invidious oakaistconviction.”
This reasoning is flawed for at least two reasons.

First, while this notion may have some practical appédfnores the
purpose of the VRA, which is to provide additional check on underlying
electoral systems, regardless of how safeguarded they maarapp the
abstract.

Second, notwithstanding that the plaintiffs’ evidence provbat
Washington'’s criminal justice processes are racially disnetory, the state’s
system is, in theory, supposed to safeguard the accused raoral
discrimination through various individual procedures]uding federal habeas
petitions. The court, however, conflates a challenge tdhivgi®n'’s authority
to detain these individuals (not at issue here) and thentiffisli actual
challenge, which seeks to remedy the injury caused by the state’s
disproportionate denial of the right to vote as a resuttiscrimination in the
criminal justice system. The court’'s response to the laftedlenge, by
referencing protections of the former that may or may nat,eis simply
inapposite.

In sum, neither of the court’s purported bases for ampean intent
requirement, and thereby disposing of the plaintiffairol is sound. Given the
clear contrary congressional intent and longstanding judid&pretation of
the VRA, the court’s opinion is an act of manifest judieiagineering.

reduced”), with amend. XV, § 1 (stating “[t]he righf citizens of the United States to vote shall
not be denied . . . on account of race, colorrevipus condition of servitude”).

76. See Brief for Constitutional Accountability Ctas Amici Curiae Supporting
Respondents at 18arrakhan Ill, 623 F.3d 990 (9th Cir. 2010) (No. 06-35669) (‘t8et?2 of the
Fourteenth  Amendment does not limit Congress's powe enforce the Fifteenth
Amendment . . ..").

77. 1d. at 19-23.

78. Harvey, 605 F.3d at 1077.

79. Farrakhan Ill, 623 F.3d at 993.
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D. Implications for Future Litigation in the Ninth Ciritu

Having established a new requirement that plaintiffs mestahstrate a
“criminal justice system . . . infected by intentional disgnation,80 the court
summarily concluded that the plaintiffs have “presented naleece of
intentional discrimination in the operation of Washington’s crinhipsstice
system,81 and characterized the evidence as merely “present[ing] statistical
evidence . . . [oftacial disparities”82 Reading the court’s opinion, one might
think that the evidence presented in Bagrakhan cases hardly differed from
the mere statistical disparities presented by the plsintif Salt River83
However, the evidence proffered in each case was profoundiygilisthable.

In Salt River African American plaintiffs challenged a land-ownership
requirement for eligibility to vote in elections undecson 284 There, the
plaintiffs relied entirely on statistical racial dispss showing that only
“[40.1] percent of African-American heads-of-household owned thaines,
while 60.3 percent of . .. white heads-of-household owheit homes?#5
Significantly, the court noted that the plaintiffs stggad to “the nonexistence
of virtually every circumstance which might indicate thatdiamner-only
voting results in racial discrimination,” leaving only a déatatistical showing
of disparate impact to support their section 2 cRffimin other words Salt
River was a case in which “the observed difference[s] in rates aofeho
ownership between non-Hispanic whites and African-Americanswas]
better explained by other factors independent of ‘raghich “adequately
rebutted any inference of racial bias that the [disparatadthptatistics might
suggest.87

In contrast, the district court iffarrakhan | found that the expert
evidence proffered by the plaintiffs fully substantiated assertion that “the
statistical disparity and disproportionality evident in Wagton's criminal
justice systemarise from and result in discrimination.®8 Furthermore, the
defendants never disputed this evidebfte.

Additionally, unlike inSalt River the Farrakhan plaintiffs demonstrated
that racial discriminationcausedthe disparities evident in Washington'’s
criminal justice systerf9 For example, the plaintiffs’ evidence showed racial
discrimination in various forms:

80. Id.

81. Id. at 994.

82. Id.at 992.

83 109 F.3d 586 (9th Cir. 1997).

84. 1d. at 588.

85. Id.at 589.

86. Id. at 595.

87. Id.at 591 (emphasis added). BRarrakhan |emphasized, the conclusion$alt River
that the disparity was not the result of raciatdmmination was “dictated” by the joint stipulation
in that case, particularly the plaintiffs’ concess. Farrakhan | 338 F.3d 1009, 1018 (9th Cir.
2003).

88. Farrakhan v. Gregoire, No.CV-96-076-RHW, 20086.WDist. LEXIS 45987, at *17, *19
(E.D. Wash. July 7, 2006).

89. Id at *18.

90. Id.at *6-*19.



64 COLUMBIA LAW REVIEW SIDEBAR [Vol. 111:51

* Prosecution: Prosecutors in King County, Washingtdaigest

and most racially diverse county, recommend that, for thee sam

crime, Blacks serve 50% more time in prison than similatbated

Whites serve. This means that in the context of vofingsecutors

seek a disfranchisement multiplier for Blacks that is 508gér than

for similarly situated White8!

¢ Incarceration: A Black person in Washington is more thae n

times more likely to be in prison than a White personin gtate.

However, the ratio of Black to White arrests for violeffienses

(which pose the greatest threat to society and require tls¢ lea

amount of police discretion) is only 3.72 to 1. Thissibstantially

more than one half” of Washington’s racial disparities “carive

explained by higher levels of criminal involvement as meashyed

violent crime arrest statistic§2

On appeal, th&arrakhan Il court found that these disparities “cannot be
explained by factors independent of raBegiven the “compelling” nature of
the evidence that remained undisputed. The court was singpljree to
ignore these conclusiof$. Consequently, thEarrakhan Il court rightly held
that these conclusions warranted a finding of liabligcause “some people
becom[e] felons not just because they have committed a crimbebause of
their race, then that felon status cannot, under § 2 of RA, \disqualify
felons from voting.®®> Thus, as the plaintiffs argued, although felon
disfranchisement laws may be permissible generdftig particular felon
disfranchisement law violates section 2.

Finally, if a “compelling” showing of racially motivatedisparate
treatment permeating the criminal justice system is stiliffitsent to meet the
court’s “intentional discrimination” standard, it is nofear what the court
requires. By its nature, a showing syfstemicdiscrimination is not one that
can be demonstrated using individual cases but insteadegdairmore wide-
reaching statistical evidence. What the court appears to bsngdbkn—
based on the parallel it draws between ititentional discrimination in the
criminal justice system and the discriminatory intent in thacenent of
Washington's felon disfranchisement law itself—is deseof smoking guns
pointing to overt racial discrimination throughout thergrial justice system in
the modern era. This is striking because even the Supremé fGond a
single and focused instance of intentional discriminatidiicgnt in Hunter v.
Underwood and recognized that discrimination as extraordinarysapebduct
of its time6

Moreover, the “intentional discrimination” the court reqaimaust be

91. Expert Report of Robert D. Crutchfield, Ph.D3@t Farrakhan v. Gregoire, 2006 U.S.
Dist. LEXIS 45987.

92. Farrakhan Il 590 F.3d 989, 1009 (9th Cir. 2010).

93. Id.at 1012 (internal quotation marks omitted).

94. See Smith v. Salt River Project Agric. Improvein& Power Dist., 109 F.3d 586, 596
(9th Cir. 1997) (“It is not our prerogative to ragi the evidence on which the district court
based its factual findings.” (citing Anderson v.sBemer City, 470 U.S. 564, 573—-74 (1985)).

95. Farrakhan II, 590 F.3d at 1014.

96. 471 U.S. 222, 233 (1985) (noting “original emaent” of a state statute disfranchising
those convicted of certain crimes “was motivatedabglesire to discriminate against blacks on
account of race and the section continues to tystal have that effect”).
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frequent and pervasive enough to reach an inference of “infectibtfieo
criminal justice system Here, the plaintiffs’ evidence demonstrated that
Washington's felon disfranchisement law imports pervasivacial
discrimination from the state’s criminal justice systemoirthe political
process. Yet, th&arrakhan Il court found it insufficient. To require the
plaintiffs to adduce even more evidence, particularly when tate das
rebutted not one aspect of the current record, speaks to plosdible barrier
the court has erected with this ruling. Moreover, theed Isast a danger that
lower courts may now us€arrakhan 1l to reintroduce the repudiated intent
standard back into other section 2 challenges. Future chotdd reject that
invitation and instead follow the plain letter, spiaihd purpose of section 2.

CONCLUSION

The Farrakhan Il opinion claims to be a narrow one. As a practical
matter, however, by reverting to the ovémtent standard for section 2
challenges and disregarding tresulting impacta remarkable set of proven
and undisputed facts have on the plaintiffs’ voting sghhe court not only
trampled on the congressionally established resultsfestandard governing
section 2 cases, but it also effectively foreclosed any tieapsssibility of
relief for plaintiffs bringing felon disfranchisement dealges. In the end, the
court allowed the racism permeating Washington's criminstige system to
continue to contaminate and fundamentally undermine the s@éehocratic
processes.

The ironic and disheartening result of all this—beyonduitéortunate
precedential impact—is that Washington's disproportionatisfranchised
racial minorities are left with only one hope for change:rely on the same
political process that has already cast them out.
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