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As the residential foreclosure crisis has developed, it has eeveal
succession of systemic failures in the public and private sectdvlany
scholars and policymakers have criticized the lack of transparentyein
residential mortgage market and argued that the opacity ofysiens along
with the increasing complexity of transactions, contributecthi® present
financial crisisl The recent announcement that major lenders were suspending
pending foreclosure actions in the wake of questions aboudib&imentation
practices has focused attention on another opaque system thail&dsd
keep pace with the increasing complexity of the modern real estatstryt
the American land title system. When the antiquated local retterding
system failed to meet the needs of national lenders, they craaeparate,
private, limited access system to record and track residentialgagert
assignments. The failures of that private, parallel systemplangng an
important role in millions of foreclosure cases. This Essaues that the
current foreclosure crisis should serve as a regrettable wasalupr a long-
overdue modernization of the American land title recordingeayst

In a number of recently reported cases, the foreclosing lendenduas
difficulty demonstrating to the court that it actually owihe mortgage that it is
attempting to foreclosé. As any lawyer surely remembers from her 1L
Property course, conveyances in real estate are normally recortteda wi
county recorder or register of deeds. To locate a mortgage eniifyidhe
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lender, one must simply look in the chain of title to teal property in
guestion and find the name. Reality is not as straightfakwar

In 1993, frustrated by the cost and time involved in coinglyvith state
laws regarding the recording of mortgage assignments, theeméaid
mortgage industry created the Mortgage Electronic Recording rdyste
(MERS), a private, parallel recording systéniThe shortcomings in MERS
that have emerged during the residential foreclosure crisis eaggiio address
the underlying public land title recording system. Thssdy describes how
the public land title recording system is lacking and suggestv it can be
improved to lessen the chance of such problems in the future.

Proposing modernization of the American system of larelriégtording is
not a new idea. Professors Dale Whitman and Gerald Korngoloing other
prominent property scholars, have made similar arguments intrgears.
This Essay goes beyond those proposals and suggests a satlitiain for
three reasons: (1) computer technology, particularly witherg¢gp organizing
and searching data, has dramatically improved since Professdrsafftand
Korngold respectively addressed the problem; (2) this Essiayagines the
indexing function through technology, rather than focusimgthe digital
submission of recorded documents; and (3) this Essgyopes the gradual
federalization of land title records. Previous proposals tdemmze the land
title system recommended uniform acts to standardize local pes;dsut did
not advocate for a national system because title recordingenerally
perceived as an essential function of local government.

|. GOALSAND OBJECTIVES OF THE RECORDING ACTS

The American land title system has straightforward goalsofjunction
with related state statutes, it is designed to establish apelesty in title. To
this end, the system is highly transparent. Everyone isoostructive notice
of every recorded document, and has open access to those records.
Additionally, to ease access, many urban and populous couatiesplaced
recent records online to permit easier acéesall land title offices allow
searching on-site. The combination of transparency and cleaitypntitle
creates security in land interests and strengthens the confioleineestors to
purchase real estate or lend money secured by real estate. Ovehlensdens
would have far less incentive to invest in real estate if thepective priorities
of title were murky.

1. HOw THE RECORDING ACTSWORK

Little has changed since colonial days in the process by witiehist
recordec® There are over 3,000 local recording systems where holders of

3. Gerald Korngold, Legal and Policy Choices in thitermath of the Subprime and
Mortgage Financing Crisis, 60 S.C. L. Rev. 727, 721(2009).

4. See, e.g., Automated City Register Informatiost&y for New York City, NYC.gov, at
http:/iwww.nyc.gov/html/dof/html/jump/acris.shtmbét visited Mar. 6, 2011) (providing online,
searchable property records for Manhattan, Quénesix, and Brooklyn).

5. See Dale A. Whitman, Digital Recording of Realdss Conveyances, 32 J. Marshall L.
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interest in real estate can register that intéresFor centuries, deeds,
mortgages, easements, and leases were hand-transcribed into butekses
were created as finding guides to locate the transcriptionse Soumties used
multiple index books—one for deeds, one for mortgages, aral for
miscellaneous records. In most American recording offices, dengpare
now used to digitize new records and maintain the indexes,ughlhsome
smaller and more rural counties continue to use physical Hooksdexing?’
Still, many counties that digitize their records and indexaomomputer
maintain the fiction of a paper-based system by referrirtheidocation of a
document by “book” and “page” numbers.

There are two methods of indexing land title records: theitrde and
the grantor/grantee index. The tract index uses a legal descrigt the
relevant land as its organizing principal. The grantor/grameexiuses the
names of the parties to a conveyance as its organizing princlpdexes
normally include the following fields of information: namof the parties,
type of conveyance, recording date, short legal descriptionredacence to
the location of the document.

[11. SHORTCOMINGS OF THE PROCESS

The most significant problem in the recording process igrthener in
which documents are indexed. America is wedded to crude gorattge
and tract indexes because they were the height of technologicahfiomo
when first implemented in the Massachusetts Bay Colony #0.16Even
progressive jurisdictions utilizing electronic recording haweply transferred
this paper-based indexing system into a simple database akiMiorosoft
Excel spreadsheét.

Grantor/grantee indexes are difficult to use and prone tdegms8 For
instance, a chain of title may only be fully reconstructednd index is
accurate. Even a small inaccuracy such as a misspelled name orvanatio
name in an index can make the instrument impossible to loEateexample
the surname “de la Hoya” may be indexed as de la Hoya, Hoya,Hoyal0
Even more problems exist if an errant recorder copies the nadeéehoya. If
a woman acquires property in her maiden name, then sells thertgropher

Rev. 227, 227 (1999) (“During the past 350 yeaitle Ihas changed in the way real estate
conveyances are recorded in America.”).
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7. Tanya D. Marsh, The Limits of Constructive NoticeA Call to Reform Indiana’s
Recording Statutes, Res Gestae, Oct. 2002 at 20.

8. For example, the lowa Electronic Recording Systehich is appropriately lauded for its
progressive approach in several respects, simplysters the paper-based indexing regime to
electronic media with the addition of a parcel iifeer number. See lowa Land Records, at
https://iowalandrecords.org (last visited Mar. 6120 see also Press Release, Simplifile & lowa
Land Records, Simplifile and lowa County Recordertegrate Systems to Enable Electronic
Recording (June 1, 2007), available at
http://www.simplifile.com/eRecording/pdfs/lowa%20RLS%20PR%20v053007.pdf (on file
with the Columbia Law Review).

9. Lefcoe, supra note 6, at 250 (citing Whitman raupte 5, at 230).

10. Id. at 248.
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married name, the index will only connect the two deeds i Ibaimes are
listed on the second deed and appropriately recorded in the imdetably,

many mistakes have occurred and continue to occur because ofrthe rale

in translating documents into an index.

These mistakes have consequences. Courts have held that aaxéedind
conveyance is not binding on third partlés.For the beneficiary of the mis-
indexed interest, a single mistake can have catastrophic consequdrees.
current indexing system has an unacceptably high possitilgych errors for
two reasons. First, local recorders are immune from damages ¢gausdd-
indexing12 Second, the indexing systems in place are arranged around a fe
key pieces of data: the names of grantor and grantee or thedsaciption.

A typo or unexpected variance in a single data field can gutehveyance
outside of the chain of title for a paréél.

Further, this static indexing system cannot account for chgnigigal
descriptions of property parcels. Older systems use itnaalit metes and
bounds descriptions to identify parcels of land. Neweesystassign a parcel
identification number. Both of these approaches assume thattHanein
described will remain static. But land changes; it is gplit combined. Roads
are vacated. Rivers move. Condominiums are established adihdsiibre
demolished. By assigning a single identifier to a parcedrd,| we assume a
false stability and make it more difficult to track the chairitté on a parcel
that undergoes change.

Beyond the archaic nature of the system, the dispersioreattiording
function into thousands of local offices means that there standard system
for recording and indexing. Recording laws differ from estet state, and
indexing practices can differ over time in the same county.

These obvious problems with the current system, partigulael cost of
understanding and complying with the rules of over 3,@p@uste offices, led
major players in the residential housing lending proces®rio a private,
parallel recording process.

The Mortgage Electronic Registration Systems, Inc. (MER&) eveated
by the Mortgage Bankers Association, Fannie Mae, Freddie Mac, the
Government National Mortgage Association, the Federal Housing
Administration, and the Department of Veterans Affairs i93L% provide
“electronic processing and tracking of [mortgage] ownership mmsfers.4
MERS was established in part to facilitate the bundling ot ded sale of

11. See, e.g., Chem. Bank v. Title Servs., Inc., FOSupp. 245, 249 (D. Minn. 1989)
(“[T]he burden is properly on the creditor to makeroper filing and the creditor bears the risk of
misfiling. . .. Accordingly, this court declinde impose a duty on searchers to search under
possible misspellings of a debtor's name.”).

12. See, e.g., In re R.A. Beck Builders, Inc., 6&.B666, 668 (Bankr. W.D. Pa. 1986)
(noting that a county clerk cannot be liable fos4imdexing under Pennsylvania law).

13. Emily Bayer-Pacht, The Computerization of Langc&ds: How Advances in
Recording Systems Affect the Rationale Behind Sdimisting Chain of Title Doctrine, 32
Cardozo L. Rev. 337, 346-57 (2010) (discussingtedaic indexing systems and impact on chain
of title doctrine).

14. Korngold, supra note 3, at 741-42 (citing MERS®QRic. v. Romaine, 861 N.E.2d
81, 83 n.2 (N.Y. 2006)).
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mortgage portfolios. When a loan registered with MERSm&de, the
mortgage names MERS in conflicting terms. The Fannie Mae/leréddc
approved mortgage form contains the following provisioi'MERS’ is
Mortgage Electronic Registration Systems, Inc. MERS is aaratp
corporation that is acting solely as a nominee for Lender andeksn
successors and assigns. MERS is the beneficiary under thigitysecu
Instrument.15

When the mortgage or portfolio is subsequently sold, thevey@mnce
information is registered in MERS, but no assignmenteisonded. For
example, my own residential mortgage names MERS as the lenderigee.
I write my monthly mortgage check to a particular financial sesscompany,
but I do not know if that company actually owns my more&gag is servicing
it on behalf of another lender, or a trust of investdrs.were ever so unlucky
as to receive a foreclosure notice, | could not consult thetxoanords to
verify if the entity threatening foreclosure actually owns thlet@n my home.
That information is held only in MERS. Initially, onlyaid customers of
MERS were able to access the information it stores. Perhapgsponse to
criticism of this lack of transparency, MERS has recently creategstem,
called MERS Servicer Identification Systéfiwhich is designed to permit
homeowners to discover the identity of their servicer and rikiestor that
owns their loan. Although the new service is a step fonirargromoting
transparency, it remains problematic. When | searched the systetme
address of my home, the system was unable to find a record wibrtgage.

MERS has been a controversial innovation. Some observezddaled
its national scale and electronic indexing functions. Althooginy local
recorders have viewed MERS with suspicldrg number of state courts have
expressly permitted the recording of mortgages with MERSSome courts
and other observers, however, are concerned that the legal fiEfMBERS’s
status as the “mortgagee of record,” when it holds no bealeifiterest in the
property, is irreconcilable with mortgage 1aW.

15. Freddie Mac, Federal Home Loan Mortgage Corporafdthorized Changes for
MERS 3 (2010), available at http://www.freddiemaaxaniform/unifchanges.html (on file with
the Columbia Law Review).

16. MERS Servicer Identification System, at httpssiwmers-servicerid.org/sis/ (last
visited Mar. 6, 2011).

17. See, e.gMERSCORP, 861 N.E.2d at 83-85 (holding that the Suffolk CiyuGlerk
could not refuse to record and index mortgages mganMlERS as the lender's nominee or
mortgagee of record).

18. See, e.g., id. at 84-85 (“[T]he County Clerkeiguired to accept the MERS assignments
and discharges of mortgages for recording.”).

19. See, e.g., Landmark Nat'l Bank v. Kesler, 218dP158, 166-67 (Kan. 2009)
(describing relationship between MERS and finangiatitution that putatively purchased the
mortgage as “more akin to that of a straw man tisaa party possessing all the rights given a
buyer”); Mortg. Elec. Registration Sys., Inc. v. Saundersi.2d 289, 295 (Me. 2010) (“As
discussed above, MERS'’s only right is the righte@oord the mortgage. Its designation as the
‘mortgagee of record’ in the document does not ghamr expand that right; and having only that
right, MERS does not qualify as a mortgagee purst@our foreclosure statute . . . ."); Beyond
the scope of this article is a discussion of whetM&RS has standing, as the “mortgagee of
record,” to file a foreclosure action on behaltloé beneficial owner of the debt. For a thorough
discussion of these issues, see Christopher L.rdeete Foreclosure, Subprime Mortgage
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The residential foreclosure crisis has brought MERS's fliaaes clearer
view. The inherent opaqueness of MERS has apparently hidai@npiublic
view some rather shoddy recordkeeping practices on the pghsg tEhders. In
the fall of 2010, several major residential lenders implemes#tfeimposed
foreclosure moratoriums due to systemic problems inipgoewnership of the
relevant mortgage® If lenders had complied with the public land title
system, a string of mortgage assignments would have edisilyed them to
establish standing to file a foreclosure acén.

V. ABETTER SOLUTION

The banks invented MERS because the land title system, devefoped
far different time and place, failed to meet the needs of the moeairestate
industry. But a private, opaque MERS-like system isthetanswer. Instead,
the federal government should implement a solution that replaatis the
existing local land title system and MERS.

An ideal system should be organized around some clear pescigt
should be transparent. It should be easy to search, thobumgimic, robust
indexing, and easy to access, preferably through the Internstunignts in
PDF form should be downloadable. Electronic filing, whichs been
proposed by several scholars and implemented in limited ,wshauld be
facilitated. There should be uniformity and consistencyénrtiles governing
the form and substance of documents eligible for recordifipe system
should be public. Establishing and protecting a clear rggat property
interests is and should continue to be an essential furaftgovernment.

An ideal system will deal with the fundamental problem wikfe
American land title system: It is a paper-based system that been
awkwardly translated to computers. Rather than continue ttotfgrce a
square peg to fit into a round hole, we should start feoratch. In many
larger jurisdictions, land title records are digitized folhanng purposes. It is
one small step to apply optical character recognition (OCRyaE# and make
each recorded document completely searchable.

Indexes should not be limited to the names of the partiesfype of
conveyance, a legal description, and the date of recording. egame
documents could be identified with limitless data, includingss-referencing
to prior conveyances. Imagine integrating property tax dscaubdivision
plats, and recorded documents with a dynamic #8ajVith a click, a person

Lending, and the Mortgage Electronic Registratiost&y, 78 U. Cin. L. Rev. 1359, 1380-86
(2010).

20. J. Taylor Rushing, Foreclosure Moratorium TaKester Stage in Battleground States,
The Hill, Oct. 16, 2010, at http://thehill.com/honesvs/campaign/124533-foreclosure-
moratorium-takes-center-stage-in-senate-battlegratates (on file with theColumbia Law
Review).

21. Lenders have also had difficulty locating oraipromissory notes. Since notes are not
recorded, improvements to the land title systemlévaot address that aspect of the problem.

22. See, e.g., Automated City Register Informatigst&@n for New York City, supra note 4
(providing online, searchable property recordsManhattan, Queens, Bronx, and Brooklyn).

23. Many urban jurisdictions already have maps abklanline utilizing Geographical
Information Systems (GIS) technology. Integratingt information with land title records would
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could bring up all of the data in the records pertainirgy particular parcel. In
such a system, it would be easier for a lawyer or titlerérdo sort through the
documents and determine which are properly in the chain ofatitie thus
binding on the property.

Technologically, this type of system would be easy to impl& within
the existing structure of local officé$. However, if recorded documents were
digitized and indexed online, the rationale for a local systeouldv
significantly diminish. Although precedent strongly diets that land title
records be kept at the local le¢€lthe original rationale for a local system has
disappeared. It is no longer important that the recordifigeobe located
within one day’s horse ride of the county limits.

A single, national system is the most appropriate soldtothe modern
real estate industry. Politically, however, it would be exélgndifficult to
dismantle the local system. The American recording systemtlgeihands of
thousands of elected officials, many of whom hold officeabdished in their
state’s constitution. Eliminating them, particularlyoime fell swoop, would be
nearly impossible.

Given these difficulties, | propose that we simply make thallecorders
obsolete. | propose that the federal government create an altensatrding
system that includes the features that | outline above. foromistate law
would allow a parcel of real property to permanently migrateobtite local
recording system and into the new federal system. A mechomarof the
switch would be recorded at the local office, giving noticaltato use the
federal database for updated title information. At the timdrarfisfer, |
propose that an attorney or title company prepare an abstraitteofhat
includes all conveyances and encumbrances in the chain of titteg dbe
relevant marketable title period. That abstract of title, alaith certified
copies of all documents named therein, would be added tedeeal system.
Searchers interested in historical documents could still firthtat the local
level, but new conveyances would need to be added to the feddeahsy

A compromise approach may seem more feasible, but would be a clear
second-best solution. Such a compromise might be to centiadidand title
system at the state level, much like the registration systechfos Article 9
filings under the Uniform Commercial Cod@. lowa has taken a step towards
such a state system. Although county recorders continue ttaditional
functions in lowa, an electronic statewide index has been ekedblend is

be a powerful improvement. See Jeremy Speich, Oégal Implications of Geographical
Information Systems (GIS), 11 Alb. L.J. Sci. & Te@%9, 370 (2001) (“GIS is a key component
to the improvement of the public recording systgm.”

24. See Dean Arthur Gaudio, Electronic Real EstaeoRis: A Model for Action, 24 W.
New Eng. L. Rev. 271, 273-75 (2002) (describingceas of the Uniform Electronic Transaction
Act and proposing broader uniform real estate daat recording act).

25. See Korngold, supra note 3, at 736 (describaiigre of any state to adopt Uniform
Land Transactions Act (ULTA), proposed by the NadioConference of Commissioners on
Uniform State Laws (NCCUSL) in 1975; or Uniform ldarSecurity Interest Act (ULSIA),
proposed by NCCUSL in 1985).

26. See, e.g., U.C.C. § 9-402 (2005) (outlining farmequisites of filing statement for
secured transaction).
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available on the Internéf. Combining the lowa model with my prescription
would be an improvement, but a costly and ultimately inefficare. There
are great economies of scale to be realized with consolidatioe oé¢brding
and indexing functions. In addition, as the current egingituation reminds
us, the modern real estate industry is no longer a local wmctivivlost
Americans did not obtain a home loan from George Baileyfrbat Bank of
America. Recommending the federalization of what has long bgardesl as
a core function of local government will doubtless be coetsial. But the
recording of land title records is essentially a ministeridl that conveys little
political power. | contend that the balance between local and federal
governments would not be shaken by the national consolidefitihe land
title system.

Given the fundamental problems inherent in MERS, particuldsy
private, nontransparent nature, | propose that registeringgages and
permitting assignments through MERS be prohibitedhdftwere deprived of
their private system, | suspect that lenders would preferndve federal
approach to the status quo. Lenders would likely eventualjyire the
transfer of residential parcels into the new federal system asditiconof
lending. Many property owners, particularly the ownergahmercial real
estate, would likely also prefer a single national systemowditlg a gradual
transition to a national system would encompass the best sigfdbie local
recording system and MERS, while making a radical and abgoh#ekssary
shift from a paper-based indexing paradigm to a robustignamic searching
system.

| do not lightly suggest that we abandon 370 years of pretedern the
residential foreclosure crisis, and the role of MERS, dematest that the
American land title system is broken. The time has come feoadial
reinvention that meets the needs of the modern real estateyndust
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