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RUBIN V. EUROFINANCE: UNIVERSAL BANKRUPTCY
JURISDICTION OR A COMITY OF ERRORS?

Rebecca R. Zubdty

Basic due process requirements ordinarily permit a defendant the
opportunity to contest a prior default judgment for lack mérsonal
jurisdiction! In the July 2010 decision iRubin v. Eurofinance SAan
English appeals court held that these safeguards did not @pplggments
entered “for the purposes of the collective enforcement regime of [a]
bankruptcy proceeding[B”

The court’s holding, which amounts to the pronouncementaof
“bankruptcy” exception to due process, lacks a principled basiswasd
unwarranted under the circumstances. In the case precRdinig a U.S.
bankruptcy court had entered a default judgment holding defeniiivie on a
variety of federal and state law fraud and related cl&imélthough the
defendants were not U.S. citizens and did not submit toahlerbptcy court’s
jurisdiction, the U.S. bankruptcy court determined thaexsrcise of personal
jurisdiction over the defendants satisfied the requirementside process.
When the plaintiffs sought to enforce the default judgmeBhigland, both the
lower court and appeals court held that the U.S. court’'s egeofipersonal
jurisdiction was incompatible with traditional principles Bhglish law®

* Associate, Paul, Weiss, Rifkind, Wharton & Garndd_P.

1. See, e.g., Ins. Corp. of Ir. v. Compagnie desxBeside Guinée, 456 U.S. 694, 702, 706
(1982) (explaining that the personal jurisdicti@guirement flows from the Due Process Clause
to “recognize[] and protect[] an individual liberigterest” and that under this requirement “[a]
defendant is always free to ignore the judicialcpexdings, risk a default judgment, and then
challenge that judgment on jurisdictional grounts icollateral proceeding”).

2. [2010] EWCA (Civ) 895, [2011] 2 W.L.R. 121 (Eng.)

3. Id. at [61(4)].

4. Rubin v. Roman (In re The Consumers Trust), @hCase No. 05-60155 (REG), Adv.
No. 07-03138 (REG), slip op. at 2, 26-28 (BankD.H.Y. July 18, 2008) (granting summary
judgment against defendants).

5. Id. at 23-24; see alsBubin [2010] EWCA (Civ) 895 at [38] (stating that it wa
“common ground that the defendants were not resideNew York when the proceedings were
instituted, nor did they submit to the jurisdictiohthe New York court by voluntarily appearing
in the proceedings”).

6. SeeRubin [2010] EWCA (Civ) 895 at [38] (remarking that deflants’ lack of U.S.
residency and failure to appear in the U.S. woplgear “at first blush” to provide “impregnable
defence” under English law to enforcement of judgtjeRubin v. Eurofinance SA, [2009]

38
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Though faced with a conflict between U.S. and English requiresmiem
personal jurisdiction, the English appeals court did nosider endorsing the
framework applied by the U.S. court to evaluate its owrsgiction. Rather,
the appeals court departed from the established procedural safegiubots
countries and upheld the U.S. bankruptcy court's judgmeough flawed
logic that has a potentially broader application than intenddt defendants
appealed to the U.K. Supreme Colirt.

Unless and until it is vacated or its reasoning is othervageted, the
appeals court'sRubin decision will have the immediate practical effect of
subjecting any person who may have any property or inteia@sh &ttaching
in the U.K. to the jurisdiction of all bankruptcy coumsrldwide. The
decision also has broader ramifications. As technology teiitcross-border
interaction—and disputes—courts will increasingly encounter
multijurisdictional conflicts that established rules do neatly resolvé. The
Rubin decision could empower courts faced with novel conflicts guresto
dispense with all conventions, foreigmd domestic, to achieve what they
deem to be the right outcome.

This piece proceeds in four parts. Patescribes the proceedings before
the U.S. bankruptcy court and the court’s entry of defadljfinent against the
defendants. Part Il identifies the principles of Englisth @ifS. law that are in
conflict in Rubin and explains how the English appeals court seized on the
special bankruptcy circumstances of the case to overcome traditamialr$
to recognition of the judgment. Part Il uncovers thetfaldgic relied on by
the English appeals court in Raubindecision. Part IV demonstrates how the
English appeals court missed an opportunitiRitbinto sustainably modernize
England’s rules on the recognition of foreign judgments.

|. BANKRUPTCY COURT PROCEEDING AND ENTRY OF DEFAULT JUDGMENT

Adrian Roman and his two sons allegedly operated a sales jpwomot
scheme across the U.S. and Canada through an entity calledombent&rs
Trust (“TCT”).2 Under the scheme, participating merchants induced customers
to purchase goods or services by offering a voucher that beukeldeemed for
100% of the purchase price if the customer successfully passednplex

EWHC (Ch) 2129, [72], [2010] 1 All E.R. (Comm.) §Z2] (Eng.) (decision of English lower
court explaining that “it is, and has for centufie®n, a fundamental principle of English private
international law that the judgment of a foreigmitas not enforceable unless the defendant was
present within the jurisdiction, or in some way sitted himself to the jurisdiction, of the foreign
court”).

7. The U.K. Supreme Court has agreed to hear thendefits’ appeal. Sdeubin [2010]
EWCA (Civ) 895, perm. app. granted, [2010] UKSC (No0184), at
http://www.supremecourt.gov.uk/docs/PTA-1010.pdf fite with theColumbia Law Review

8. Cf. Eric Schmidt & Jared Cohen, The Digital Digtion: Connectivity and the Diffusion
of Power, Foreign Aff., Nov.—Dec. 2010, at 75, 76—farguing that rise of connection
technologies, like social media and web-enabled imatevices, will lead to clash between
democratic ideals like freedom and openness aret otincerns, like national security).

9. Complaint for Declaratory & Further Relief, Bréaof Fiduciary Duty, Negligence,
Unjust Enrichment & Restitution, Veil Piercing, bulent Conveyance, Fraudulent Transfers,
Preference at 1, 15—-2BRubin v. RomanCh. 11 Case No. 05-60155 (REG), Adv. No. 07-03138
(REG) (Bankr. S.D.N.Y. Dec. 3, 2007) [hereinaftemiplaint].
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series of memory and comprehension t&&tdlerchants paid funds into TCT
for possible reimbursement to customErsExpecting a high failure rate, TCT
retained enough cash to cover only 6% of potential custoraéns;l and
transferred most of the funds to defendants and entitiesctinggolledl? The
Missouri Attorney General sued TCT under the state’s conspnaéection
laws, resulting in a $1.85 million settlemést.

Anticipating similar suits, Eurofinance appointed David Rudnd Henry
Lan receivers for TCT, and shortly thereafter TCT filed foluatary chapter
11 protection in the United States Bankruptcy Court fer Slouthern District
of New York14 Most of TCT’s assets and creditors were in the United State
and Canad&® TCT's liquidating chapter 11 plan granted Rubin and tben
power to prosecute all the bankruptcy estate’s causes of &€tibhey filed a
complaint in the bankruptcy court against defendants Eura@n&nA., Adrian
Roman, and Roman’s two sons, among othérsThe complaint asserted
claims under U.S. federal bankruptcy law, Canadian law, and tiseoaivew
York and Missouri for breaches of fiduciary duty, negligencejust
enrichment, restitution, veil piercing, fraud, and related claimnavoid and
recover millions of dollars that defendants had allegedly receivélte sales
promotion schemés

The U.S. bankruptcy court held that it had personal and suliattéer
jurisdiction over the defendants and the clalthsEurofinance is a British
Virgin Islands company, and the Romans were believed to be sittfetine
United Kingdom?% None were physically present in the United States or
appeared in the adversary proceedihgNonetheless, the bankruptcy court
found that grounds existed for both specific and genera@djation over
Eurofinance and the Romans because they “specifically sougtiteoumnited
States as a place to do business and specifically sought ouh&réhants and
U.S. consumers with whom to do busine®s.” The bankruptcy court
concluded that the exercise of personal jurisdiction over defendatisfied
the Fifth Amendment’s requirements for due process because treddefts
had “sufficient minimum contacts with the United States, &edexercise of
personal jurisdiction would not offend traditional nosoof fair play and
substantial justice?8 The court also found that defendants had received

10. Roman slip op. at 19-20Rubin [2010] EWCA (Civ) 895 at [4].

11. Romanslip op. at 11Rubin [2010] EWCA (Civ) 895 at [5].

12. Romanslip op. at 15-17Rubin [2010] EWCA (Civ) 895 at [5].

13. Romanslip op. at 18, 22—-2Rubin [2010] EWCA (Civ) 895 at [6].

14. Romanslip op. at 7-8, 1&ubin [2010] EWCA (Civ) 895 [6]-[7].

15. Romanslip op. at 23—24Rubin [2010] EWCA (Civ) 895 at [7].

16. Romanslip op. at 3Rubin [2010] EWCA (Civ) 895 at [9].

17. Complaint, supra note 9, at 1. The filing afoenplaint commenced an action, called an
“adversary proceeding,” that is associated witht tachnically separate from, TCT's main
bankruptcy case.

18. Id. at 15-24.

19. Romanslip op. at 2, 23-24.

20. Complaint, supra note 9, at 5.

21. Rubin [2010] EWCA (Civ) 895 at [38].

22. Romanslip op. at 23.

23. 1d. at 24.
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personal delivery of the complaint by process servers, cortsigtenJ.S. law
and the Hague ConventiaA.

As to the merits of the claims asserted in the complaintbdn&ruptcy
court ruled that defendants had breached their fiduciary dagtjemmong other
things, “inadequately capitalizing TCT and skimming off the angj of
Merchants’ payments to TCE? Under a state law theory of veil piercing, the
bankruptcy court held the defendants liable for TCT's debthe amount of
$160 million26 The court held defendants liable under federal and state law
for fraudulent transfers in excess of $8 mill®n. Finally, the court held
defendants liable for unjust enrichment and restitution claihs$1.85
million.28

[I. ENGLISH ENFORCEMENT PROCEEDINGS

The plaintiffs applied to the English court to enforce th8.Wankruptcy
court's order granting summary judgméft. The trial court agreed to
recognize the U.S. bankruptcy case as a “foreign main proceedingt und
England’s Cross-Border Insolvency Regulati®®dut declined to recognize
the order on the basis that the U.S. bankruptcy court laclkesonml
jurisdiction over the defendant$. The plaintiffs appealed the trial court’'s
decision as to the unjust enrichment, restitution, and filantl conveyance
counts32 and the English appeals court reversed. The court concluded th
judgments rendered “for the purposes of the collective enfordenmgime of
the bankruptcy proceedings” are exempt from the ordinary piiiviienational
law rules for enforcing in personam judgmédtsand should receive
“worldwide recognition.84 Having made an informed judgment not to appear
in the adversary proceeding before the U.S. bankruptcy cafendbnts lost
the right to set aside the bankruptcy court’'s order granSommary
judgment3®

A. ldentifying the Conflicts

In assessing whether to enforce the U.S. court’s entry of Idgfdgment
against the defendants, the English appeals couRuinin confronted two
discrete conflicts, namely: (1) the conflict between U.S. angdligh law
requirements for personal jurisdiction, and (2) the confietiveen U.S. and

24. 1d. at 23.

25. 1d. at 24.

26. Id. at 26, 28.

27. 1d. at 2, 26-28.

28. 1d. at 25, 27.

29. Rubin v. Eurofinance SA, [2010] EWCA (Civ) 898011] 2 W.L.R. 121 (Eng.).

30. Id. at [1]{2] (citing Rubin v. Eurofinance Sf£009] EWHC (Ch) 2129, [2010] 1 All
E.R. (Comm.) 81 (Eng.)); see also infra note 62 actwbmpanying text (discussing Cross-Border
Insolvency Regulations).

31. Rubin,[2010] EWCA (Civ) 895 at [1]-[2] (citindRubin [2009] EWHC (Ch) 2129).

32. 1d. at [12].

33. Id. at [61(4)].

34. 1d. at [62].

35. Id. at [64].
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English approaches to the recognition of foreign judgments

The incompatibility of these laws is not initially appareriinder both
countries’ laws, a court cannot act without valid person@diation over the
persons before it. Limitations on a court's ability tofoece a foreign
judgment naturally issue from this principle. In decidiviiether to recognize
a judgment, English courts “will not enforce the decisiohdooeign courts
which have no jurisdiction ... over the subject matter \@r dhe persons
brought before them3¢ This approach conforms to basic requirements for
procedural due process in the United States, which permit aepddeft the
opportunity to contest a default judgment for lack of peasqurisdiction3’

Despite their shared interests in protecting citizens from st lack
jurisdictional competence, English and U.S. courts have, rewenopted
quite different approaches to the question of whether the iegdeourt
properly exercised personal jurisdiction over a defendant.. th&ts are
permitted to ask if the rendering court complied with thatrtt®uwwn
jurisdictional rules, even if the rendering court is a farestpte or countr§8
English courts, in contrast, consider whether personabjatign could have
been obtained under principles of English fw.

Turning to these, the English appeals court explained thaemtfiocourt
can obtain persondlirisdiction over a defendant only by way of “territorial
competence*#0—that is, through either (1) the defendant’s physical presence
in the foreign court’s jurisdiction, or (2) the defendantduntary submission
to the courtl In contrast, U.S. law permits a court to exercise personal
jurisdiction without physical presence or express consent g & the
defendant has personally established sufficient minimum condttisthe
forum such that the exercise of personal jurisdiction woudtl @ffend
traditional notions of fair play and substantial justiée.

36. Id. at [35] (quoting Pemberton v. Hughes, [18Dg}h. 781 (C.A.) at 791 (Eng.)).

37. See Ins. Corp. of Ir. v. Compagnie des BauxiesGuinée, 456 U.S. 694, 702, 706
(1982) (noting that “defendant is always free toaig the judicial proceedings, risk a default
judgment, and then challenge that judgment ondigi®nal grounds in a collateral proceeding”);
Norex Petroleum Ltd. v. Access Indus., Inc., 418dF146, 160—61 (2d Cir. 2005) (holding that
defendant, if not properly served, could ignorertquoceedings in Russia and American court
could decline to afford preclusive effect to Ruesikefault judgment); In re Tuli, 172 F.3d 707,
712 (9th Cir. 1999) (considering personal jurisdictsua sponte “[tjo avoid entering a default
judgment that can later be successfully attackes@s).

38. See, e.gNorex,416 F.3d at 161-62 (suggesting that precise rengints of Russian
law would inform propriety of Russian court’s exeec of jurisdiction); A.L.T. Corp. v. Small
Bus. Admin., 801 F.2d 1451, 1456 (5th Cir. 1986)psing Texas state law to determine
whether Texas court properly exercised jurisdictwar defendant); Tahan v. Hodgson, 662 F.2d
862 (D.C. Cir. 1981) (upholding default judgmentezad by Israeli court even though Israeli
procedural requirements differed from those inUingded States).

39. Rubin [2010] EWCA (Civ) 895 at [35] (“[I]n deciding whieer the foreign court was
one of competent jurisdiction, our courts will appiot the law of the foreign court itself but our
own rules of private international law.” (citing Achs v. Cape Indus. plc, [1990] 1 Ch. 433 (C.A))
at 514 (Eng.))).

40. Id. at [35] (quotinghdamg[1990] 1 Ch. 433 at 513-514).

41. Id. at [33], [36] (citingAdams [1990] 1 Ch. 433 at 517-518, 519).

42. Burger King Corp. v. Rudzewicz, 471 U.S. 4624476 (1985). In bankruptcy cases,
personal jurisdiction can be premised on sufficiaimtimum contacts with the United States as a
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In Rubin the English appeals court confronted a classic conflict between
these English and U.S. law requirements for personal jctitzd and the
recognition of foreign judgments. The U.S. bankruptcyricantered a
judgment against the defendants after finding that they héablished
sufficient minimum contacts with the United States, evenghdhey were not
physically present in the United States and had not volungariimitted to the
jurisdiction of the U.S. couf® Without one of these latter two conditions
satisfied, the English appeals court decided that the U.S. tamkéd a
cognizable basis for personal jurisdiction over the defendardsruEnglish
law#4  Further, the traditional approach to recognition of jueigt®
constrained the English appeals court against selecting the dpplicat).S.
law#> Combined, these two elements—the strict territorial approach t
personal jurisdiction under English law and the apparentlityald invoke
U.S. law—seemed to provide, in the court’s words, “an impable defence”
to enforcement of the default judgment of the U.S. curfTo enforce the
judgment the English appeals court would have to relax at de@sbf these
two standards. Instead, it chose to dispense with both.

B. Rubin’sHolding: Seizing on Bankruptcy’s Exceptionalism

The English appeals court held that judgments rendered “fauttp@ses
of the collective enforcement regime of the bankruptcy proce€diags
exempt from the ordinary private international law rules foforeing in
personam judgmerfts and should receive “worldwide recognitiof®” Thus,
the appeals court enforced the default judgment entered by$héahkruptcy
court without considering whether the U.S. bankruptcy cbad exercised
valid personal jurisdiction over the defendants. To defemdexiceptional
decision, the court sought to portray it as the logicagmssion in a line of
authorities differentiating bankruptcy proceedings from @udirivil cases.

Bankruptcy laws aim to achieve a fair, equitable, and usuall fin
distribution of value under circumstances where, typicallg, debtor lacks
sufficient assets to pay all of its creditdPs The appeals court recognized that
modern bankruptcy laws and procedures have developed to “ensiiranth
orderly regime is imposed upon all interested parties, sontbra¢ of them
individually may enhance his position by exploiting sorf@tuitous

whole, not just the forum state. In re Enron CoB16 B.R. 434, 444-45 (Bankr. S.D.N.Y.
2004).

43. Rubin v. Roman, Ch. 11 Case No. 05-60155 (RE@®Y), No. 07-03138 (REG), slip op.
at 23-24 (Bankr. S.D.N.Y. July 18, 2008)bin [2010] EWCA (Civ) 895 at [38]; see also supra
notes 19-24 and accompanying text.

44, Rubin [2010] EWCA (Civ) 895 at [38].

45. See supra note 39 and accompanying text.

46. Rubin [2010] EWCA (Civ) 895 at [38].

47. |d. at [61(4)].

48. Id. at [62].

49, |d. at [43] (noting that the “purpose of bangity proceedings . . . is not to determine
or establish the existence of rights, but to prevadnechanism of collective execution against the
property of the debtor by creditors whose rights adimitted or established™ (emphasis omitted)
(quoting Cambridge Gas Transp. Corp. v. Officialh®a. of Unsecured Creditors of Navigator
Holdings plc, [2006] UKPC 26, [2007] 1 A.C. 508 (P). [14] (appeal taken from Isle of Man))).
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”m

circumstance which may yield an unfair personal advant&§e.

In contrast to many other courts, the jurisdictional competarica
bankruptcy court is not necessarily predicated on territognkBiptcy courts
in the United States have exclusive jurisdiction over the dsbpoopertyl
“wherever located and by whomever he¥." The collective action to resolve
claims against the debtor's property is understood as aeninproceeding
under U.S. law3 As a consequence, creditors and interested parties, upon
sufficient notice, can be bound by many (though not allynuehts of a U.S.
bankruptcy court, even if the court could not have exercised palisonal
jurisdiction over those parti®$. The English appeals court noted that courts in
the U.K. are less certain about whether to treat bankruptcy pingeess in
rem or in personam, and at least some courts have elected tthéneaas
neither®>

Substantive bankruptcy laws also promote distributionaindas by
granting the representatives of bankruptcy estates the oighitet third parties
to recover assets or interests that the debtor distributétenas or favored
creditors shortly before the bankruptcy, or transferred owitrauthorization
after the bankruptc$® In Rubin the defendants were sued under, among
others, laws allowing for the reversal of fraudulent and epeeitial
transactions “whose consequences have been detrimental to the collective
interest of the creditor®? In the view of the English appeals court, these
“mechanisms” to deter and punish fraud and enhance the fairness of
distributions “are integral to and are central to the collectiaéura of
bankruptcy.?8

The appeals court also observed that bankruptcy courtsf oetessity,
have developed approaches to the recognition of foreign judgarethfereign
laws that differ from ordinary civil litigation. Withniversal and exclusive
jurisdiction, a bankruptcy court may exercise jurisdictiseroproperty that
lies within a foreign territory, increasing the potential flarisdictional
conflicts. International customs and procedures to enhance céopenaiong
bankruptcy courts and resolve conflicts are widely accepted. “Amearamats

50. Id. at [54] (quoting lan F. Fletcher, The Lawéolvency § 26-001 (4th ed. 2009)).

51. 28 U.S.C. § 1334(e) (2006).

52. 11 U.S.C. § 541 (2006).

53. See Cent. Va. Cmty. Coll. v. Katz, 546 U.S. ,38%9 (2006) (“Bankruptcy
jurisdiction . . . is principally am remjurisdiction.”).

54. Tenn. Student Assistance Corp. v. Hood, 541 @48, 452-53 (2004) (holding that
sovereign state could be bound by bankruptcy digeharder because “[c]reditors generally are
not entitled to personal service before a banksuptwrt may discharge a debt” (citing Hanover
Nat'l Bank v. Moyses, 186 U.S. 181, 192 (1902));elon. Chemetron Corp., 72 F.3d 341, 346,
350 (3d Cir. 1995) (stating that “[iinadequate oetis a defect which precludes discharge of a
claim in bankruptcy,” but binding creditors who hegteived constructive notice of claims bar
date through publication notice to debtor’s disgeaabsent showing of excusable neglect).

55. SeeRubin [2010] EWCA (Civ) 895 at [28], [43], [45] (discsi®ig notable court
opinions finding neither in rem nor in personanigdiction).

56. Id. at [52] (quoting U.N. Comm’n on Int'| Tradew, Legislative Guide on Insolvency
Law, at 135-36, U.N. Sales No. E.05.V.10 (2005)).

57. Rubin [2010] EWCA (Civ) 895 at [54] (quoting Fletchesupra note 50, 8§ 26—-002
(emphasis omitted)); Complaint, supra note 9, aPB2

58. Rubin [2010] EWCA (Civ) 895 at [61(2)].
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have long recognized the particular need to extend comity togforei
bankruptcy proceedings,” because “[t]he equitable and orderlybdititm of a
debtor’s property requires assembling all claims againstriiged assets in a
single proceeding; if all creditors could not be boundaa pf reorganization
would fail.”®® In England, “universality of bankruptcy has always been an
aspiration, if not always fully achieved, of United Kingddaw.”60 The
English appeals court was mindful of the link between faira@sl universality

in bankruptcy cases, as expressed by Lord Hoffmann iNdk&atoropinion:

The English common law has traditionally taken the viewt tha

fairness between creditors requires that, ideally, bankruptcy

proceedings should have universal application. No one should

have an advantage because he happens to live in a jurisdiction where

more of the assets or fewer of the creditors are situatednd. with

increasing world trade and globalisation, many other courtides

come round to the same viéW.

Legislative bodies in the U.S. and England have reinforced ttoagsée
developed principles by enacting laws that authorize judicial tasses to
foreign bankruptcy administrato?8. Under many such laws courts are
permitted, if not required, to extend comity to substanbankruptcy laws of
others6 gountries to facilitate the administration of crosslorbankruptcy
cases

The English appeals court drew from its extensive surveyaonkruptcy
law and practice a series of principles. First, the court cdedlthat ordinary
rules for enforcing—or more precisely not enforcing—foreigdgments in
personam do not apply to bankruptcy proceedgsSecond, the court

59. Victrix S.S. Co., S.A. v. Salen Dry Cargo A.B25 F.2d 709, 713-14 (2d Cir. 1987);
see also In re Artimm, S.r.L., 335 B.R. 149, 15arfg. C.D. Cal. 2005) (describing “philosophy
of . . . deference to the country where the masolirency case is located and flexible cooperation
in administration of assets”).

60. Rubin,[2010] EWCA (Civ) 895 at [43] (emphasis omitteduégng Cambridge Gas
Transp. Corp. v. Official Comm. of Unsecured Creditof Navigator Holdings plc, [2006]
UKPC 26, [2007] 1 A.C. 508 (P.C.) [16]-[17] (appt=en from Isle of Man)).

61. Id. (quotingCambridge Gaq2006] UKPC 26 at [16]-[17]).

62. 11 U.S.C. 88 1501-1532 (2006) (special provisidor cross-border and ancillary
bankruptcy proceedings). Under English law theyeaiformal process allowing a foreign
insolvency representative to obtain “recognitiory’ the English court to act on behalf of the
insolvent company in England with all the powergoged by a representative of an English
company. Se&ubin [2010] EWCA (Civ) 895 at [15]-[23] (discussing ¢land’s Cross-Border
Insolvency Regulations); id. at [61]-[62] (“The qmose of recognition is to enable the foreign
office holder or the creditors to avoid having tarsparallel insolvency proceedings and to give
them the remedies to which they would have beeitieghif the equivalent proceedings had taken
place in the domestic forum.” (quotir@ambridge Gas[2006] UKPC 26 at [22])).

63. See, e.g., 11 U.S.C. 8§ 1509(b)(3) (providingt tbpon recognition of a foreign
bankruptcy proceeding, “a court in the United Stagball grant comity or cooperation to the
foreign representative”); Maxwell Commc’n Corp. plc Societe Generale (In re Maxwell
Commc’n Corp. plc), 93 F.3d 1036, 1051 (2d Cir. @9@applying substantive rules of English
bankruptcy law where related bankruptcy proceedingse underway in England and United
States).

64. Rubin,[2010] EWCA (Civ) 895 at [61(1)]; see also id. 48] (noting that the “‘purpose
of bankruptcy proceedings . .. is not to determimneestablish the existence of rights, but to
provide a mechanism of collective execution agdimstproperty of the debtor by creditors whose
rights are admitted or established™ (emphasis @)t (quotingCambridge Gas[2006] UKPC
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concluded that it has authority to shape as a vehicle of corfanothe “sui
generis private international law rules” relating to enforcemefaokruptcy
judgments, without regard to ordinary private internatidealrules that might
otherwise prevent enforcement of judgmé®ts. Third, exercising this
authority, the court concluded that goggment rendered “for the purposes of
the collective enforcement regime of the bankruptcy proceedinggildsho
receive “worldwide recognition” and “apply universally to all thenkrupt’s
assets %6

The plaintiffs had obtained official recognition from the Esig court
under the relevant U.K. insolvency rufés They sought to enforce a judgment
against defendants in respect of claims arising under substdatis enacted
to protect creditors, and which the plaintiffs had the exdusight to assert
for the benefit of creditor@ In the court’s view this qualified as a judgment
“for the purposes of the collective enforcement regime of the&rbptty
proceeding[]” that should be enforceable against defenf@nts.

Except for noting that as a factual matter the defendants, aftevingcei
actual notice, made an informed decision not to appear in the agvers
proceeding® the English appeals court did not otherwise address the
requirements for the U.S. court’'s exercise of personal jatisd over the
defendants.

Ironically, the English appeals court maintains that, ieaffit did not
establish new law and its ruling follows from special rukegarding
recognition of judgments that already apply in bankruptcycqedings:
namely, that having been “recognized” by the English court, agiorestate
representative can obtain the same remedies to which it wouldithedehthe
first proceeding had taken place in a domestic court, includiftgcament of
judgments’l This reasoning is untenable given that the court’s iatioe of
these special bankruptcy rules allowed it to do exactly wihedigved it could
not otherwise do under ordinary domestic law—enforce an inopeans
judgment without considering the jurisdictional competenc¢hefrendering
court.

[1l. RUBIN’SUNINTENDED CONSEQUENCES

Whereas ordinary principles of English law appeared to foreclose
enforcement of the U.S. court’s judgment, the English appeaid decided
that it had authority in furtherance of the “collective enforcemegime” of a
bankruptcy proceeding to deviate from these conventi®nsThe court’s

26 at [14])).

65. Id. at [44], [61(4)] (explaining that even ins&imce of statutory authority, some degree
of international cooperation in corporate insolwyehas been achieved by judicial practice).

66. Id. at [61(4)], [62].

67. Id. at [24]-[25], [62].

68. 1d. at [61(2)].

69. Id. at [61(4)], [62].

70. 1d. at [64].

71. Id. at [62]; see also supra note 62 (discuséimmal process under which foreign
insolvency representative obtains recognition bglish court).

72. 1d. at [61]-[62]; see also supra note 66 andmpanying text.

————
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assertion of authority to modify the common law may itselfresent a
significant departure from the relevant English law preceddftsvever, this
could have been a departure without a difference if the Englipkals court
had not then used this authority to pronounce an undue €liratige law with
profound implications: Any defendant sued in a foreign hastky court must
now appear to defend itself, even if the court has no legéitnasis for the
exercise of personal jurisdiction. By abolishing personaisdiction
requirements, th®ubindecision, if affirmed, would also achieve the de facto
expansion of a bankruptcy court’s universal jurisdictiorinidude property
belonging to third parties3

The suggestion by the English appeals court that its rigirignited to
judgments rendered “for the purposes of the collective enforcenaginte of
the bankruptcy proceedindg$’ offers no comfort. In the United States, even
lawsuits asserting only claims arising under substantivérbptty law are
filed the same way as any other civil case: with a complainaatemand for
judgment’> In any action to avoid or recover a transfer of the debtor's
property, U.S. bankruptcy law mandates the commencement of aatsepar
proceeding (called an “adversary proceeding”) within the largerrbptdy
case to ensure that the requirements for personal and subjést jurisdiction
are met’® A defendant accused of bankruptcy-related fraud should kieenti
to no less protection than a defendant accused of a state lavdraiort
claim’’—especially since avoidance claims arising under bankruptcy laws for
fraudulent and preferential transfers often carry a lower buséi@noof than
fraud or tort claims outside of bankrupt.

Rubiris flaws are compounded when considering how the decisiont migh
be applied in future cases. The ruling eliminates person&diction
requirements for judgments that are entered “for the purpodbs cbllective
enforcement regime of the bankruptcy proceedi§s.”Just what this

73. Under U.S. bankruptcy law, property of thirdtg that a bankruptcy trustee seeks to
recover does not constitute property of the estatd after entry of a judgment ordering its
avoidance and recovery. 11 U.S.C. § 541(a)(3) @e@Qdefining bankruptcy estate to include
property recovered under, inter alia, 11 U.S.C588, 553).

74. Rubin [2010] EWCA (Civ) 895 at [61]-[62]; see also saifext accompanying notes
64—66.

75. See Fed. R. Bankr. P. 7001(1) (mandating comemeot of adversary proceeding in
order to recover money or property from third pgriyed. R. Bankr. P. 7003 (providing for
commencement of adversary proceeding by filingashplaint).

76. Fed. R. Bankr. P. 7001(1); see generally Inagues, Inc., 277 B.R. 615, 625 (Bankr.
E.D. Pa. 2000) (“The constitutional limitations arfederal [bankruptcy court’s] use of a long-
arm statute to compel a foreign defendant to appeahne forum is intended to preserve the
liberty of the defendant.”).

77. Under U.S. law, the need for finality and effioty ultimately gives way to
constitutional requirements for individual due @ss. See, e.g., Jackson v. Fie Corp., 302 F.3d
515, 529 (5th Cir. 2002) (“[T]hees judicatadoctrine protects private and public values—suh a
repose, finality, and efficiency—that are importamit have not yet found much expression as
constitutional principles, at least in the civilntext.”).

78. See, e.g., 11 U.S.C. § 547(f) (establishingttable presumption of debtor’s insolvency
for purposes of a preference cause of action)atd 548(a)(1)(B) (defining cause of action to
avoid transfers as constructively fraudulent).

79. Rubin,[2010] EWCA (Civ) 895 at [61(4)].
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definition encompasses remains to be seen. The English appeglénplies
that it includes judgments based on claims that plaintiffe hhe exclusive
right to assert for the benefit of creditors and judgmearising under
substantive bankruptcy laws enacted to protect credfors$f intended as
constraints, neither limitation holds up to scrutiny.

First, there is a real risk that the disputes qualifyingeuRdibinneed not
relate in any way to substantive bankruptcy law. U.S. hgi&y courts may
exercise jurisdiction over all property of the estate, wherewatdd®l Thus,
property of the estate is not limited to avoidance claims grisinder
bankruptcy law, but also includes ordinary contract andctaitns. Trustees
and other representatives of the bankruptcy estate have exclusiveitgud
assert claims on behalf of the estate and the debtor, and thersetrom any
such lawsuit will inure to the benefit of all creditors. rthermore, because
bankruptcy courts in the United States will generally preside all litigation
concerning orelating toa debtor, in some cases even the connection to the
debtor could be very tenuoB3. Finally, it bears noting that even the English
appeals court fails to adhere to the stated limitation, inasmasiéh enforces
default judgments on state law-based claims for fraud andtuajuichment
that do not arise under substantive bankruptcy8faw.

On the other handRubiris qualification that the claim or judgment serve
the purposes of a collective enforcement regime may also prove
underinclusive. The laws of many U.S. states (which fedearinptcy law
incorporates) grarihdividual creditors the right to undo transactions aimed at
defrauding them, and the recoveries from a successful actiomoebenefit
anyone other than the individual credi®r. Federal bankruptcy law affords
the trustee or representative of the bankruptcy estate thetaigissert these
state law causes of action and retain the proceeds for the benefit of
creditors85 Thus, to the extent that courts affubin decide to focus on the
source and origin of the underlying claim, judgments basedcemtain
nonbankruptcy causes of action, while similar to claims arisimgler
substantive bankruptcy law, may not qualify for recognition

IV. A MISSED OPPORTUNITY

Traditional English doctrines regarding personal jurisdictiand
recognition of judgments prevented the English court froomsidering
whether the U.S. court’s assumption of jurisdiction wassistent with U.S.
law. The appeals court acknowledged that these were ripe farniation,

80. Id. at [61(2)].

81. 11 U.S.C. §541(a)(1) (describing bankruptcyatesto include legal and equitable
interests of debtor in property “wherever locatad By whomever held”).

82. See In re Manshul Constr. Corp., 225 B.R. 41(B#mkr. S.D.N.Y. 1998) (noting that
“[e]ven if a case does not ‘arise in’ or ‘arise erdTitle 11, a bankruptcy court may still have
jurisdiction over the matter if the proceeding fislated to’ a Title 11 case,” including “suits
between third parties which have an effect on thekbuptcy estate” (quoting Celotex Corp. v.
Edwards, 514 U.S. 300, 307 n.5 (1995))).

83. Rubin [2010] EWCA (Civ) 895 at [12].

84. See, e.g., N.Y. Debt. & Cred. Law § 278 (McKini©99).

85. 11 U.S.C. § 544,
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stating “en passant” that “the Canadian Supreme Court has deitided
international comity and the prevalence of international crosiebo
transactions and movement has called for a modernisation oprivese
international law and that the test of a real and substantiabctiom should
apply equally to the recognition and enforcement of foreigmyments.86
The appeals court recognized, further, that it enjoyed discretioler “the
common law” to modernize these rules by providing active assesttm
foreign bankruptcy courts in order to achieve a “unitary anteusal”
bankruptcy3’ Unfortunately, the court’s idea of active assistance provides n
assurance that defendants are afforded a full and fair opportonitgfend
themselves in the first suit. The court should have useddbasion to instead
implement one of several alternative common law tests for rémogithat
balance the interests of defendants with those of the foreigiering cour$8

As explained above in Part I, U.S. courts may consideetlgr the
rendering court complied with that court's own jurisdindb rules to
determine its competence over a person or #finRather than dispense with
personal jurisdiction requirements altogether, the Englishit coauld have
exercised its discretion under the common law simply to extendty to the
U.S. law standardsfor personal jurisdiction applied by the U.S. bankruptcy
court and to consider whether the U.S. court had correctljiedpfhese
standards. The defendants would have had the right to offdenee and
arguments on the jurisdictional facts and the legal standardgdmsonal
jurisdiction, without necessarily reaching the substantivetsnef the claims.
If, through fraudulent conduct or otherwise, the defendantieed had
sufficient “minimum contacts” with the United States, the lishgappeals
court likely could have upheld the U.S. bankruptcy court uelgt without
abolishing the defendants’ due process rights.

The House of Lords’ 1967 decision in the matrimonial cadadyka v.
Indykaillustrates another path by which the English court coelceltaccorded
comity to the U.S. proceeding while protecting the deferstianeasonable
expectation§? In Indyka several of the lords urged a view that England
should recognize divorces issued by foreign countries if a arehksubstantial
connection” exists between the parties and the country grathtenglivorce,
“regardless of the existence or nonexistence of a comparable English

86. Rubin [2010] EWCA (Civ) 895 at [37] (citing Beals v. Iianha, [2003] 3 S.C.R. 416
(Can.)).

87. Id. at [62]-[63]; see generally supra notes 39afid accompanying text (describing
statutory and common law framework under which bbaptcy courts can extend comity to
substantive bankruptcy laws of other countries).

88. The English appeals court decided not to addhesparties’ statutory arguments. Id. at
[63]. But, other scholars have argued that thetamuld have relied directly on provisions of the
English Cross-Border Insolvency Regulations to gdiscretionary relief. See Look Chan Ho,
Recognition Born of Fiction-Rubin v. Eurofinance SA&5 J. Int'l Banking. L. & Reg. 579, 586
(2010) (explaining that one of three ways the coattld “rescue” the outcome Rubinwould be
to apply foreign law when granting discretionanyfiefe under article 21 of Cross-Border
Insolvency Regulations).

89. See supra note 38 and accompanying text (netiagU.S. courts examine whether
rendering court complied with its own jurisdictidmales).

90. [1967] 3 W.L.R. 516 (H.L.) (appeal taken fromge(C.A.)).
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jurisdictional basis®1 The Indyka precedent is apt given that matrimonial
cases, like bankruptcy cases, constitute an area in the law in thieidme
between in rem and in personam jurisdiction is bluPfedEurthermore, the
Indykarule seems remarkably similar to the Canadian test cited faydvgbl
the English appeals cod. If the factual allegations in thieubin complaint
are determined to be true and defendants sought out U.Sigzarts and
victims for the alleged scheme, the court likely could have dplie¢
judgment on the basis that a real and substantial connectistedcekietween
the defendants and the United States.

As a further alternative, the English appeals court could havsdsyad
whether a defendant may “voluntarily submit” itself to thespiction of a
foreign court through a range of conduct directed towardaiteggin country or
its citizens. By way of example, the U.S. Supreme Courtd@mnized that
when an individual or corporation “purposefully avails itsafl the privilege
of conducting activities within the forum State,” it has cleatice that it is
subject to suits there and can act to reduce the attendasitinskiding by
discontinuing business altoget¥ér. A holistic rule that assesses defendants’
submission to jurisdiction based on conduct and intent b especially
warranted in bankruptcy cases where the estate representative tad limi
resources to prosecute claims in foreign countries. If defémd#entionally
engineered a deceptive scam aimed at U.S. consumers, the courtdilgkely
have upheld the judgment by concluding that defendants, thrinagy prior
conduct, had in fact submitted themselves to the U.S. cqunigsliction.

V. CONCLUSION

Uncertain of its ability to recognize and apply the relevamntcipies of
U.S. law, the English appeals court set aside defendants’ femtdam
procedural rights under both U.S. and English law to achikgedesired
outcome. Even if the U.K. Supreme Court reverses it,Rbkin decision
illustrates the hazards inherent in any regime that lacks alfexiechanism
for  the consideration and application of  foreign law.
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